
The de mands of sci ence are vi o lated if a nontheoretical pre sup po si tion
is put in the place of im ma nent sci en tific in ves ti ga tion, with the pre tence
of solv ing, or with the ef fect of elim i nat ing, ques tions which them selves
have an in ter nally the o ret i cal char ac ter. This cri te rion holds for sci ence
that pro ceeds from a Chris tian ba sis just as much as for sci ence bound to
the im ma nence stand point.

How ever, the mis un der stand ing of the su pra-theoretical char ac ter of the 
ul ti mate pre sup po si tions of phi los o phy and the claims of sci en tific mo -
nop oly for a dogma, such as that of the self-sufficiency of sci ence, is es pe -
cially un sci en tific.

The stan dard of sci en tific in ves ti ga tion must be kept un sul lied and may
never be mis used for the spir i tual sup pres sion of those with whom one re -
fuses to com bat with truly sci en tific weap ons be cause they do not want to
ac cept the dogma in ques tion.

1.8     The Cosmonomic Idea and the Method of
          Concept-Formation in the Science of Law

From our pre ced ing dis cus sions we can draw the fol low ing con clu sions: 
the sci ence of law can not pro ceed as a spe cial sci ence with out philo so -
ph i cal pre sup po si tions, more spe cifi cally, le gal-philosophical pre sup po -
si tions; phi loso phy, in par ticu lar, the phi loso phy of law, can not op er ate
as a theo reti cal totality- science with out supra- theoretical pre sup po si -
tions.

When ever one pur ports to have dis en gaged the spe cial jural sci ence
from phi los o phy, it is bound to have fate ful con se quences for both. It is
fate ful for the spe cial sci ence be cause, in a com pletely un crit i cal man ner it 
pro ceeds to ad vance pre sup po si tions of a philo soph i cal char ac ter as if
they were judg ments be long ing to it as a spe cial sci ence. It thereby em -
braces a positivistic the ory of re al ity, which it then pro ceeds to im pose
upon all of its prac ti tio ners as the nonphilo soph i cal con cep tion of  re al ity
con cern ing ev ery day life. It is fate ful for phi los o phy be cause the lat ter can 
only give di rec tion to a spe cial sci ence in di rect con tact with the ques tions
aris ing out of it as a spe cial sci ence. With out this con tact, it loses touch
with re al ity.

For the spe cial jural sci ence, the en tire method of the o ret i cal con cept-
 for ma tion is de pend ent upon the philo sophic ground-idea from which it
takes its point of de par ture. It is cus tom ary to say that the ba sic con cept of
law is a mat ter for the phi los o phy of law. This is un doubt edly cor rect in so -
far as the con stant na ture and struc ture of the jural as pect must be grasped
by this con cep tion in a syn thetic man ner, af ter there has been an anal y sis
of the var i ous char ac ter is tic mo ments which are bound within this struc -
ture into an un break able unity.
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A con cept of law that truly wishes to grasp this struc ture of the jural as -
pect can never be found apart from a philo sophic idea of the mu tual re la -
tion ship and co her ence of the jural as pect with the re main ing as pects of
re al ity. In this con cept of law the spe cial jural sci ence has its philo soph i cal 
pre sup po si tion. As an ac a demic dis ci pline the sci ence of law con tin u ally
finds it self con fronted by the given co her ence of the jural as pect with the
nonjural as pects of re al ity. In deed, it finds it self pre sented with a re la tion -
ship which, in a re mark able way that must be fur ther in ves ti gated, man i -
fests it self within the struc ture of the jural as pect it self. In this re spect, it is
first and fore most a mat ter of not los ing sight of the in ter nal lim its of law.

A ju ris pru den tial ex am ple may ex plain this. Since the fa mous 1926 de -
ci sion The Builder of Gouda (Hoge Raad [Su preme Court], March 12,
1926, NJ. 1926, 777; W.11488), the Hoge Raad has ac cepted as es tab -
lished ju ris pru dence that the ob li ga tions of mo ral ity and pro pri ety cre ate a 
nat u ral bind ing com mit ment. The facts were as fol lows:

In con tra ven tion of what he had been in structed to do, an ar chi tect em -
ployed by the mu nic i pal ity of Gouda ac cepted 35,000 guil ders from a
con trac tor. When this came to light he asked for hon or able dis missal
and made a de posit into the ac count of the mu nic i pal ity equiv a lent to the 
amount il le gally ac quired by him. He hoped that by do ing this he would
en sure that his dis missal would in deed be hon or able. When it turned out 
that this was not the case, he claimed back the 35,000 guil ders as an
unowed pay ment. His claim was dis missed with the ob ser va tion that by
his pay ment he had met a nat u ral ob li ga tion and there fore, by vir tue of
para graph 2, in ar ti cle 1395 of the Civil Code (the only place where a
nat u ral ob li ga tion is men tioned), he was not en ti tled to re cov ery. On ap -
peal, the Hoge Raad held in re spect of this pro vi sion “that it not only
con sid ered it to ap ply to cases where, ac cord ing to a pos i tive le gal rule,
there is an ex ist ing debt owed, yet the right to claim was ei ther un -
founded from the start or through later in ter ven ing cir cum stances hav ing 
oc curred, but sim i larly ap plies where the per son con cerned ful fills an
ob li ga tion owed to an other which merely rests upon the pre cepts of mo -
ral ity and de cency.”

This first case on the point de cided by the Hoge Raad is very in struc -
tive. Note that the ar chi tect had en riched him self un law fully (con trary to 
in struc tions). If, hav ing ac quired the pay ment in this man ner, and af ter
de pos it ing that amount in the mu nici pal ac count, it had been pos si ble
for him to re cover on ac count of the un owed pay ment, then the un law ful 
en rich ment would have been sanc tioned by the judge in the civil court.
Thus, in this case, we had here at is sue not merely a ques tion of mo ral -
ity or pro pri ety but with out doubt a le gal prin ci ple!

In ci dentally, not all cases of nat u ral ob li ga tion are con cerned with re -
dress for a wrong. Thus, in the case of a nat u ral duty of al i mony in re spect
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of a mis tress, for ex am ple, one cer tainly may as sume a pos i tive, mor ally
qual i fied le gal duty flow ing from the very na ture of the re la tion ship that
ex ists be tween a per son and his mis tress.1

There fore du ties of mo ral ity and pro pri ety can gen er ate nat u ral ob li ga -
tions. That is to say, it cre ates a jural bond be tween the one who, on the ba -
sis of such a duty, has to act for the ben e fit of an other, on the one hand, and 
the ben e fi ciary, on the other. This per for mance, how ever, can not be de -
manded by right and claim ing back the ben e fit of what has al ready been
given is also out of the ques tion. Fur ther more, a nat u ral ob li ga tion can, in
some cir cum stances, pro vide a valid le gal ba sis for con vert ing it into an
ac tion able ob li ga tion (which does not re quire a causa for its cre ation).

The adop tion of this stance by the Hoge Raad has ex tremely im por tant
con se quences. Gift agree ments, for ex am ple, ac cord ing to our civil law,
are bound by the for mal re quire ment that they must be em bod ied in a no -
tar ial doc u ment. If this re quire ment is not sat is fied, it is a nul lity and
there fore can not, as a gen eral rule, have le gal con se quences. But at this
point the ju ris pru dence of the Hoge Raad now ap plies with its con cept of a 
nat u ral ob li ga tion. If the gift is given out of a nat u ral duty of mo ral ity and
de cency, then, ac cord ing to our high est le gal tri bu nal, it is con veyed in
vir tue of a nat u ral ob li ga tion, and an amount paid un der the agree ment
can not there fore be re cov ered. It is of even greater im por tance that this
nat u ral ob li ga tion can be con verted by agree ment into an ob li ga tion in re -
spect of which a claim may be made. With out this ba sis it would have to
be viewed as lack ing a cause and would there fore be a nul lity (see inter
alia Hoge Raad, May 4, 1932, NJ 1933; W 12442). This is par tic u larly rel -
e vant for gifts made by a man to a woman with whom he is liv ing in an ex -
tra-marital re la tion ship; for fi nan cial ob li ga tions set out in di vorce agree -
ments or a sep a ra tion from bed and board, in which case these agree ments
are not to be re garded as le gally valid; and for re tire ment agree ments be -
tween em ploy ers and em ploy ees, in the sense of con vert ing a nat u ral ob li -
ga tion into one that is en force able.

Ju ris tic prac tice shows us here that at its very heart is the re quire ment of
an ac cept able cri te rion to dis tin guish, for le gal pur poses, the de mands of
law, mo ral ity, and pro pri ety. What, in this con text, is to be un der stood by
the re quire ments of mo ral ity and pro pri ety? If they were to be con ceived
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1 Ed i tor’s note: In the Dutch text this sen tence im me di ately fol lowed: “This con cept
of a mor ally qual i fied le gal duty will be ex plained be low in part 4 of this In tro duc -
tion.” This ap pears to be an er ror and has been omit ted to avoid con fu sion be cause
part 4 of this In tro duc tion does not ex plain the con cept men tioned, whereas the dis -
cus sion im me di ately fol low ing the omit ted sen tence con tains an ex tended dis cus sion 
of the said con cept. The omit ted sen tence had the fol low ing foot note ref er ence: See
also Harms-De Visser (Hoge Raad, No vem ber 30, 1945, NJ. 1946, 62) in which the
Hoge Raad held that a life in sur ance pay ment to a sur viv ing spouse is not a gift, but
the ful fill ment of a nat u ral ob li ga tion.



ac cord ing to their orig i nal char ac ter is tic sense of the moral and the so cial
as pects of re al ity, then the bound aries mark ing off law, mo ral ity, and pro -
pri ety would in deed be elim i nated and a prac ti cally un ten a ble sit u a tion
would be cre ated that would ren der il lu sory many man da tory pro vi sions
of the Civil Code.

It is not a ques tion, for ex am ple, of des ig nat ing all gifts given out of af -
fec tion (an in trin si cally moral fig ure) as the ful fill ing of the de mands of a
“nat u ral re la tion ship.” This has been es tab lished re peat edly by the ju ris -
pru dence. Even less is it a ques tion of le gally re quir ing from some one a
moral sac ri fice be cause of a nat u ral re la tion ship, which the per son has to
make in or der to carry out an ob li ga tion that arises from love but which,
ac cord ing to a jural stan dard, ex ceeds even the lim its of a nat u ral re la tion -
ship.

On the other hand, pro pri ety, in the sense of a so cial ob li ga tion, is also
not a pat tern that al lows it self sim ply to be trans planted into le gal life, pre -
cisely be cause, in its orig i nal sense, it does not have a jural char ac ter and
does not pos sess a jural con fig u ra tion.

In the ju ris pru dence an ap peal has been made to cri te ria which only
con sist of an in ad e quate for mu la tion of a prac ti cal in tu ition with re spect to 
the scope of law. But these prac ti cal in tu itions, even though they may of -
fer noth ing more than a gen eral for mula, say ing lit tle if any thing, can not
al ways be said to be sat is fac tory even from a prac ti cal point of view.

Thus it ap pears that the Hoge Raad, in its de ci sion of April 22, 1937,
(The Sis ter-in-Law Case, NJ. 1937,1108), wished to con fine the nat u ral
ob li ga tion to “a moral duty aimed at re dress ing a moral or ma te rial wrong
or to rec om pense ser vices ren dered.” This cri te rion was sharply at tacked
by Pro fes sor P. Scholten who main tained that in this case var i ous main te -
nance-related moral du ties would fall out side the con cept of nat u ral ob li -
ga tion.

In the de ci sion of Feb ru ary 18, 1938 (The 17 Year-Old Mar riage Case,
NJ. 1938, 323), con cern ing a wife sep a rated from bed and board, the Hoge 
Raad was al ready pre pared to de part from the cri te rion stated in The Sis -
ter-in-Law Case.

The gen eral for mula that has been in tro duced by Dutch ju ris pru dence in 
or der to de limit, for le gal pur poses, a nat u ral re la tion ship, con veys no
mean ing if taken at face value. Ac cord ing to the for mula, the re la tion ship
is only pres ent for le gal pur poses if a moral ob li ga tion, which is oblig a tory 
ac cord ing to an ob jec tive stan dard, is as sumed. Noth ing can be un der -
stood by an “ob jec tive stan dard” other than a uni ver sally valid rule (norm) 
of pro pri ety. But the is sue on which ev ery thing de pends con cerns pre -
cisely what kind of norm this is. It can not be moral, in the orig i nal sense of 
the word, be cause it is then lack ing any jural de lim i ta tion. If, how ever, the 
ob jec tive stan dard is not moral in char ac ter, then nei ther can the ob li ga -
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tion that cre ates a nat u ral re la tion ship be a truly moral ob li ga tion. Ap par -
ently, the ad min is tra tion of jus tice then em ploys a con cept of moral ob li -
ga tion which must be un der stood, not in the orig i nal sense of “moral,” but
in a ju ris tic sense that has not been sub jected to a more pre cise def i ni tion.

A judge should not be blamed for such lack of clar ity in the use of these
con cepts. The judge’s task is not sci en tific, but of a prac ti cal-juridical na -
ture. And in so far as a judge re quires the help of le gal sci ence in his de lib -
er a tions, he is never obliged to give sci en tific pro nounce ments but prac ti -
cal-juridical de ci sions that sat isfy, to the great est pos si ble de gree, the re -
quire ments of le gal life.

In con trast, the sci ence of law ought not to al low it self to be sat is fied
with such purely prac ti cal cri te ria if it is to con tinue mak ing the claim of
be ing sci en tific. The ba sic con cept of law ought to be con ceived in such a
fash ion that it in deed gives a the o ret i cal ac count of the re la tion ship and
mu tual co her ence of the legal with the nonjural as pects of re al ity, and for
this pur pose, as we have seen, a philo soph i cal ground-idea is a pre req ui -
site.

We should not be sur prised that the dom i nant schools of le gal phi los o -
phy have not been able, from the stand point of im ma nence phi los o phy, to
pres ent a con cept of law that can of fer to the spe cial sci ence of law a re li -
able ap proach. Kant’s state ment, “The ju rists are still search ing for their
con cept of law,” (though it has a dif fer ent mean ing for him) in volves an
ac knowl edg ment that there is still lack ing an en cy clo pe dic ac count of the
place of the jural as pect within the co her ence of the as pects of re al ity. And 
so long as this has not been ac com plished, the con cept of law ac tu ally re -
mains sus pended in mid-air, and the o ret i cal ar bi trari ness takes the place
of ex act in ves ti ga tion into the struc ture of re al ity in which the jural as pect
is em bed ded.

The principal rea son why it has not been pos si ble, on the im ma nence
stand point, to es tab lish the en cy clo pe dic po si tion of law within the co her -
ence of the as pects of re al ity must be sought in the fact that on this stand -
point it was re peat edly nec es sary to re duce the jural to an other as pect in
or der to ar rive at a con cept of law.

This point is di rectly con nected with what we ob served ear lier con cern -
ing the re la tion ship of the con cept of law to the tran scen den tal ba sic idea
of phi los o phy. The the o ret i cal con cept of law, so it ap peared, al lows us,
first to the o ret i cally dis tin guish the jural as pect from the nonjural as pects
of re al ity. But for this the o ret i cal dis tin guish ing there is re quired a ba sis of 
com par i son, a kind of de nom i na tor on the ba sis of which the as pects in ter -
con nect and by means of which they can be com pared with each other. If
they had no mu tual point of con tact with each other at all, they would be
com pletely in com men su ra ble and it would be im pos si ble, in prin ci ple, to
dis cern in what re spect they dif fer from each other.
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This state of af fairs can be made clear to a cer tain ex tent by us ing the
anal ogy of frac tions. Each has a prime num ber (a num ber that can not be
fur ther di vided) as a de nom i na tor, for ex am ple, 1/2, 1/3, 1/5, and 1/7.
Such frac tions first must be brought un der a com mon de nom i na tor in or -
der to be able to cal cu late their mu tual re la tion in whole num bers.

In the o ret i cally dis tin guish ing the as pects, we also re quire, as it were, a
de nom i na tor in terms of which they may be com pared. Dur ing our dis cus -
sion of the sec ond ba sic prob lem of phi los o phy, that of the o ret i cal syn the -
sis, we iden ti fied this as the prob lem of the Ar chi me dean point. With out
an Ar chi me dean point on the ba sis of which we can con ceive the as pects
in their deeper root-unity, the o ret i cal anal y sis and syn the sis is im pos si ble. 
If the choice of the Ar chi me dean point is now im ma nent to the o ret i cal
thought, then the ba sic de nom i na tor1 of the as pects must be sought within
a the o ret i cal syn the sis. And be cause this syn the sis it self is al ways of a
spe cific character – depending on the as pect to wards which it di rects the o -
ret i cal thought with its log i cal con cept-forming – a par tic u lar syn thet i -
cally con ceived as pect will be el e vated to be the ba sic de nom i na tor for all
the rest. We have seen how this was the source of all the “isms” in phi los o -
phy.

These “isms” are ech oed in the dif fer ent con cep tions of law which have
been con structed by the var i ous schools of im ma nence-philosophy, and
which have been trans posed from the phi los o phy of law into the jural spe -
cial sci ence.

Thus the con cep tion of Krabbe, the for mer pro fes sor in civil law and the 
phi los o phy of law at Leiden, is that law has an in trin si cally psy chi cal
char ac ter and that all pos i tive law – law pos ited in a bind ing form – has its
only source in the le gal sen si bil i ties of the mem bers of the na tion. This
con cep tion is the re sult of a psychologistic view of law, at the ba sis of
which there is a psychologistic cosmonomic idea.
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1 Ed i tor’s note: There is po ten tial con fu sion for the reader in Dooyeweerd’s treat ment 
of the sec ond ba sic prob lem of the o ret i cal thought. This might arise es pe cially for
those fa mil iar with his de fin i tive treat ment of these prob lems in A New Cri tique, vol. 
1. There he re fers to time as the “com mon” or “ba sic de nom i na tor” that guar an tees
the inter-modal co her ence of the as pects (p. 47). It is there fore con fus ing when he
uses the same anal ogy of the de nom i na tor in ex plain ing the sec ond ba sic prob lem of
the Ar chi me dean point. Here, not time, but the Ar chi me dean point iteslf is re ferred
to as the “ba sic de nom i na tor.” Ar gu ably, this is a less apt anal ogy for de scrib ing the
Ar chi me dean point than for time, be cause the Ar chi me dean point is not so much a
com mon ba sis for the syn thetic act of thought as the point from which ev ery the o ret -
i cal syn the sis is per formed. It must be ad mit ted, how ever, even af ter this and ear lier
clar i fi ca tion (see note on p. 28), and tak ing ac count of a clearer treat ment in his ma -
ture anal y sis con tained in A New Cri tique, there still re mains un re solved dif fi cul ties
in Dooyeweerd’s ac count of the ba sic tran scen den tal prob lems of the o ret i cal
thought. (See D.F.M. Strauss, “An Anal y sis of the Struc ture of Anal y sis [The Ge -
gen stand-re la tion in dis cus sion],” Philosophia Reformata 49, no. 1 [1984]: 35-56).



Hence the con cep tion of Kelsen, the Ger man neo-Kantian le gal the o rist
and phi los o pher of law, is that the jural as pect has its or i gin in a tran scen -
den tal-logical form of thought. This view is the re sult of a formalist-logi -
cistic view of law which has, at its foun da tion, a logicistic cosmonomic
idea, which in turn is ac tu ally de pend ent upon math e mat i cal thought.

And the pre vi ously dis cussed con cep tion of the His tor i cal School,
founded in 1814 by the Ger man le gal the o rist von Savigny, views law as a
phe nom e non of his tor i cal de vel op ment, which has its only source in the
na tional his tor i cal spirit of a peo ple. This was it self the re sult of a his to -
ricist view of law, and this has its source in an ide al is tic-historicist cosmo -
nomic idea.

It is im pos si ble, on the im ma nence stand point, to con ceive of the var i -
ous as pects of tem po ral re al ity in their sphere sov er eignty and their mu -
tual irreducibility. Of course, there is also here an at tempt to make some
kind of the o ret i cal dis tinc tion be tween law, mo ral ity, and the rules of so -
cial in ter course; but only based on an as pect that has been absolutized be -
fore hand in a tran scen den tal ground-idea.

Thus we ob served that the His tor i cal School only re garded law as an as -
pect of a peo ple’s  cul tural de vel op ment which is able to be iso lated by
the o ret i cal thought. Forms of so cial in ter course, lan guage, eco nom ics, art, 
etc., were also ac cepted as as pects of cul ture. Hence the His tor i cal
School’s con cept of law is that of a mo dal ity (a spe cial rev e la tion) of the
his tor i cal folk cul ture. On the ba sis of this de nom i na tor, law is sup posed
to be dis tin guished from forms of com merce, lan guage, eco nom ics, mo -
ral ity, etc.

It is also im pos si ble to es cape the re li giously de ter mined the o ret i cal
cor rod ing of the sphere sov er eignty of the as pects of re al ity by for sak ing a 
ma te rial de nom i na tor in fa vour of de lim it ing the as pects from each other
in an ex clu sively for mal-logical way. In the lat ter case, for ex am ple, the
at tempt is made to dis tin guish law, mo ral ity, and so cial forms from each
other by sub sum ing all of these as pects un der a purely for mal gen eral con -
cept, a ge nus proximum. The con cept “norm of ac tion” has been in tro -
duced as such a ge nus proximum. The at tempt is then made to dis tin guish
the three nor ma tive-aspects we have men tioned from each other by es tab -
lish ing their spe cific at trib utes (differentia specifica). In ad di tion, the le -
gal and so cial norms are grouped to gether as com mu nal norms of “ex ter -
nal” be hav ior. The moral norm, by con trast, is con ceived as the norm that
reg u lates only the in ter nal at ti tude of the in di vid ual. Finally, the le gal
norm is dis tin guished from the so cial norm (the so-called Konven -
tionalnorm) through des ig nat ing the for mer in con trast to the lat ter as a
com pul sory so cial norm, a spe cific char ac ter is tic of law that is of ten better 
de scribed as or ga nized le gal com pul sion.
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This method of de ter min ing the con cept of law might well be re garded
as the pre vail ing one in le gal sci ence. One co mes across it in all kinds of
ju rid i cal texts and in tro duc tions to the sci ence of law, which es pe cially do
not want to weary the first year stu dent with philo soph i cal ex pla na tions.

Now it must be re marked at the out set that ev ery at tempt to en com pass
le gal, moral, and so cial norms un der a more gen eral con cept, a log i cal ge -
nus proximum, leads to a logicistic lev el ling of their in ner na ture. Here a
log i cal de nom i na tor is pro posed, and it is as sumed in turn that the dis tin -
guished as pects have a com mon log i cal de nom i na tor.

The en tire method of con cept-formation ac cord ing to ge nus proximum
and differentia specifica is taken from Ar is to te lian logic. Ar is totle dis tin -
guished sharply be tween the an a log i cal con cepts (see the con clu sion of
part 1.7) in the meta phys i cal doc trine of be ing (on tol ogy) and the ge neric
con cepts of the em pir i cal sci ences. Ac cord ing to him, the ge neric con -
cepts are formed by way of a com plete ab strac tion from the ex pe ri ence of
in di vid ual things that have spe cific es sen tial char ac ter is tics in com mon.
The es sen tial char ac ter is tics that are com mon to a group of things and thus 
are at trib ut able to them univocally (“simpliciter,” says scholasticism) are
brought to gether in a gen eral con cep tion (ge neric con cept) in ab strac tion
from those at trib utes in re spect of which the things dif fer from each other.
The gen era are di vided into spe cies by the ad di tion of spe cific at trib utes
that in here in the es sen tial form, which has a nar rower group of gen era.
Thus it is pos si ble to say that all hu man be ings are ra tio nal, be cause they
have the es sence of ra tio nal ity in com mon. The pred i cate “ra tio nal” is at -
trib uted to them univocally (simpliciter).

Thus, ac cord ing to Ar is totle, the con cept “liv ing be ing” is the ge nus
proximum of ra tio nal liv ing be ing (an i mal ra tio nale) and an i mal liv ing
be ing (an i mal brutum). In this fash ion, ac cord ing to Ar is totle and Ar is to -
te lian scholasticism, it is in deed pos si ble to ob tain com plete con cep tual
unity be cause there is an op por tu nity here for com plete or gen u ine ab -
strac tion.

By con trast, the an a log i cal or tran scen den tal con cepts of on tol ogy have
con tents which are at trib ut able to en ti ties that in prin ci ple dif fer with re -
gard to the na ture of their be ing. Thus they can never say some thing uni -
vocally about these en ti ties. These tran scen den tal con cepts are there fore
el e vated above all ge neric con cepts; they lie at the foun da tion of all con -
cepts in gen eral. Hence they are called “tran scen den tal” in a meta phys i cal
sense. In this case, be ing does not al low the pos si bil ity of au then tic or
com plete ab strac tion of the spe cific char ac ter is tics. Here only an in com -
plete con cep tual unity can be ob tained by way of in com plete or inau -
thentic ab strac tion. This re sults from the fact that the en ti ties fall ing un der
the an a log i cal con cept dif fer in the very re spect in which they agree, so
that in un der stand ing the el e ment of agree ment it is spe cif i cally im pos si -

Encyclopedia of the Science of Law, Volume 1

92



ble to ab stract from the in trin sic dif fer ence. Such a con cept has the po ten -
tial for the o ret i cal di ver sity within it self for the very rea son that it is not a
com plete unity.

These an a log i cal con cepts have al ready been crit i cized at the end of part 
1.7. Re gard ing the ge neric con cepts, it must be ob served that they only
have a right to ex is tence within the frame work of the mu tu ally ir re duc ible
as pects. Thus it is pos si ble to form ge neric and spe cific con cepts within
the sci ence of law it self, pro vided that all these ju rid i cal con cepts are con -
sid ered on the foun da tion of the ba sic con cept of law, which has to em -
brace syn thet i cally the ir re duc ible unique ness of the jural as pect. How -
ever, as soon as the method of con cept-formation ac cord ing to ge nus pro -
xi mum and differentia specifica is ap plied to this ba sic con cept of law, it
be comes in de ter mi nate re gard ing its mean ing, be reft of sci en tific value,
and mis lead ing.

Even a brief crit i cal anal y sis of the con cept of law as con strued by this
method will teach us this. In con tra dis tinc tion to the moral norm, the le gal
norm is sup posed to be a norm of com mu nal ac tion. But does mo ral ity not
have any com mu nal norms? Does there not hold, for ex am ple, within mar -
riage and the fam ily, a moral norm of love pos sess ing an ex plic itly com -
mu nal na ture? Or do the moral re spon si bil i ties of the par ents with re spect
to their chil dren, and of the hus band with re spect to his wife, ex ist on the
same foot ing as moral re spon si bil i ties to wards an anon y mous beg gar who 
hap pens to cross our path? Fur ther more, is it truly the case that all le gal
norms have a com mu nal char ac ter? Is there then no dif fer ence in prin ci ple 
be tween the norms of so-called civil law, and, for ex am ple, those of the in -
ter nal le gal re la tions of the state or the church which, to be sure, do have a
com mu nal na ture? The in ter nal char ac ter of civil law, as we shall see later, 
re sides in the very fact that it as cribes rights and ob li ga tions to in di vid ual
per sons as such, re gard less of their be long ing to a spe cific com mu nity,
such as a state, a peo ple, a par tic u lar fam ily, or a race. And is it the di men -
sion of com mu nity that qual i fies law in the sense of ac tual law of the com -
mu nity, or is it not rather the very op po site, it is law that de ter mines the
jural sphere of a com mu nity? Does not com mu nity pos sess its so cial side,
its eco nomic side, and its moral side, as well?

Fur ther more, the at tempt has been made to dis tin guish law from mo ral -
ity and from so cial rules as well by means of the cri te rion of “co er cion.”
But in what sense is co er cion un der stood here? There is co er cion of a
phys i cal, a psy cho log i cal, an eco nomic, a con ven tional, a so cial na ture,
etc. The so cial ob li ga tions of pro pri ety, cour tesy, etc., are of ten much
more ef fec tive in com pel ling per for mance than le gal pre scrip tions, which
some times are sanc tioned, for ex am ple, by pay ment of only nom i nal mon -
e tary com pen sa tion or a fine (a traf fic ticket, for in stance). The eco nomic
co er cion of lock-out, boy cott, etc., of ten af fects in ter ests to a much greater 
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ex tent than does le gal co er cion; it is also highly or ga nized. Even when
there is an at tempt there fore to de fine law by means of the cri te rion of “co -
er cion,” it is le gal co er cion, ap par ently, that is meant. In this case, how -
ever, the el e ment that is cho sen as the sole qual i fy ing el e ment (viz., law:
le gal com pul sion) is the very thing that is sup posed to be de fined by it.

From this short crit i cal dis cus sion it can be seen that the def i ni tion of a
le gal norm as a “co er cive com mu nal norm” is thor oughly in de ter mi nate,
mis lead ing, not to say, wrong in prin ci ple. That such a def i ni tion is eas ily
di gested by the be gin ner stu dent, and is ap par ently un der stood with out
dif fi culty, is no rec om men da tion at all for this method of con cept-form -
ation as a whole. It leaves ju rists com pletely at sea as soon as they be gin to
in volve them selves in the ac tual study of law. With re spect to the un der ly -
ing con cept of law, this is just the very state of af fairs that ought not to ex -
ist. It must ei ther give di rec tion and sup port to the en tire spe cial sci en tific
in ves ti ga tion of le gal life or it is in trin si cally worth less. An en tirely dif fer -
ent method, al ready im plic itly pre scribed by our cosmonomic idea, needs
to be adopted for the for ma tion of jural con cepts.

1.9     The Law-Spheres and their Modal Structures.
          The Concepts of Law and Subject in the Science of
          Law
The as pects of re al ity are modes, par ticu lar ways of re veal ing a re lig ious 
root- unity that tran scends the di ver sity within the or der of time.

Just as the white light of the sun is refracted by a prism into the seven
color ranges of the sensorily per cep ti ble spec trum of light, and just as no
one of these col ors can alone es tab lish the unity of all the oth ers, so the re -
li gious root-unity of the tem po ral cos mos is bro ken up by the prism of
cos mic time into the as pects as its mo dal i ties, no one of which com prises
the root-unity of the oth ers.

Now, as we have al ready re marked re peat edly, these as pects are set
within con stant struc tures which them selves do not vary in time. By
“struc ture” we un der stand an ar chi tec tural plan that is a rel a tive unity in a
di ver sity of mo ments. The struc tures of the as pects are thus able to be
called the modal struc tures of re al ity be cause the as pects them selves are
mo dal i ties of a deeper unity.

That they do not have a vari able but a con stant char ac ter must be as -
cribed to the fact that they are fun da men tal in na ture, so that the pos si bil ity 
of all the vari able and tran si tory phe nom ena which pres ent them selves
within the as pects pre sup poses these as pects. There fore, in the Phi los o phy 
of the Cosmonomic Idea, they are called “ontic a prioris.” They are called
“ontic” be cause, un like Kant’s a pri ori forms of con scious ness, they are
not founded in sub jec tive con scious ness but es sen tially in tem po ral re al -
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ity. They are called “a prioris” be cause they lie at the foun da tion of all of
the chang ing phe nom ena of re al ity.

If we ap ply this to the jural as pect, then we can es tab lish the fol low ing:
A con crete le gal con fig u ra tion, for ex am ple, a pur chase agree ment made
be tween A and B, co mes into be ing at a par tic u lar point in time and is dis -
charged af ter the par ties have car ried it out. But as a le gal con fig u ra tion
this agree ment is en closed in the modal struc ture of law, which it self can -
not orig i nate and ex pire within time be cause it is a struc tural law [in the
cos mic sense] for the chang ing life of law [in the jural sense] that ini tially
gives to it its jural char ac ter.1 Only on this ba sis, for in stance, is it still pos -
si ble to rec og nize clas si cal Ro man law as law, even though it has long
since lost its pos i tive le gal force. Of course, in say ing this it does not fol -
low that the modal struc ture of le gal life bears a su pra-tem po ral, tran scen -
dent char ac ter. In stead, as al ready ob served, it is en closed within the cos -
mic or der of time as an or der, as a cos mic law-or der ing, and not in re spect
of its sub jec tive side as in di vid ual du ra tion of time.

The modal struc ture of an as pect de lim its a sphere of modal laws to
which tem po ral re al ity is sub jected within this par tic u lar as pect. From
now on this will be called its “law-sphere.” Thus each as pect of re al ity is
set within its own law-sphere, which is de lim ited from all other law-
 spheres by a modal struc ture. Each law-sphere in re la tion to ev ery other is
sov er eign within its own sphere be cause, as al ready stated, the modal
struc ture of these spheres find their deeper root-unity not within time but
above it.

The laws of num ber are not re duc ible to spa tial laws, nor are the spa tial
re duc ible to the laws of mo tion. The lat ter can not be re duced to those of
or ganic life. These in turn are not re duc ible to laws of feel ing and thought.
The jural laws are not re duc ible to the log i cal, the his tor i cal, lin gual, so -
cial, aes thetic, eco nomic, moral or to the laws of faith.

In ev ery law-sphere tem po ral re al ity has a modal func tion and in this
func tion is sub jected (sujet or subjekt) to the laws of the modal spheres.
There fore ev ery law-sphere has a law-side and a sub ject-side that are
given only in an un break able cor re la tion with each other.2 There is no law
with out a sub ject (sujet) that is sub jected to it, and there is no sub ject with -
out a law that lim its the sub ject and binds it to an or der. Thus the en tirety
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of tem po ral re al ity is only pre sented to us in an un break able cor re la tion of
its law- and sub ject-side.

In the law-sphere of num ber the nu mer i cal func tions are sub jected to
the laws for num ber. In the log i cal law-sphere thought is sub ject to the
log i cal norms of thought. And thus, in the jural law-sphere, the le gal sub -
ject is sub jected to le gal norms.

Both the law-side and the sub ject-side of an as pect of re al ity have a con -
stant modal struc ture. Within this struc ture, how ever, both the sub jec tive
(and within the pre vi ously dis cussed sub ject-object re la tion, also the ob -
jec tive) modal func tions which con crete facts, events, so cial re la tion -
ships, and even the in di vid ual per son have, within the as pect of re al ity in -
volved, are of an en tirely in di vid ual char ac ter.

On the law-side of a law-sphere, the modal laws will in deed be come
typ i fied, as we shall see later. That is to say, they will as sume a typ i cal
cha r ac ter in the var i ous in di vid u al ity-structures of re al ity. But, in spite of
all its fur ther concretizing, in its ori en ta tion to the in di vid u al ity of the sub -
ject, the law-type never at tains the ac tual in di vid u al ity that is in her ent in
the sub ject-side of re al ity. Law still re mains a rule, an or der ing, to which
the sub ject in its unique in di vid u al ity re mains sub jected. If the law it self
were to be come wholly in di vid ual, it would no lon ger stand above the
sub ject but would merge into the lat ter.

If we re late the cosmonomic idea to the the o ret i cally dis tin guished laws
of the var i ous spheres, then, from a Chris tian point of view, we must see
the root-unity of these modal laws in the re li gious full ness of the divine
law. This is the law which has been re vealed and ful filled by Je sus Christ
and de mands ser vice to God from the heart with all its tem po ral func tions.
In this fun da men tal law the di ver sity of the tem po ral or di nances has its re -
li gious fo cus.

If we re late the philo soph i cal ground-idea, in its sub jec tive di men sion
(thus as the idea of the sub ject), to the the o ret i cally dis tin guished modal
sub ject-functions of tem po ral re al ity in its var i ous as pects, then, from a
Chris tian stand point, we ar rive at the idea of the re li gious root-community 
of humankind – fallen into sin in its first head Adam, and born again in Je -
sus Christ as the sec ond head – and to the idea of the “heart” (the soul or
the spirit) as the in di vid ual re li gious cen ter of hu man ex is tence that par tic -
i pates in the com mu nity. In this re li gious root-unity of the en tire tem po ral
cos mos, law and sub ject also ap pear to be cor re lated.
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law-side and fac tual side. At the fac tual side a fur ther dif fer en ti a tion is made pos si -
ble by the sub ject-ob ject re la tion in all post-ar ith met i cal as pects, mak ing pos si ble
the dis tinc tion be tween the fac tual sub ject-side and the fac tual ob ject-side. Thus the
am big u ous use of the term sub ject – mean ing both “be ing sub jected to” and “is cor -
re lated with an ob ject” is avoided.



Only if you pro ceed from the scriptural Chris tian stand point is it re ally
pos si ble to pen e trate to the rad i cal unity and full ness of mean ing of the di -
vine law-giving for the tem po ral cos mos. Ac cord ing to the di vine plan of
cre ation, the modal laws of all the law-spheres with out ex cep tion are con -
cen trated upon this root-unity.

Un der the in flu ence of the Greek mo tive of form and mat ter and the hu -
man is tic ground-motive of na ture and free dom there arose a po lar op po si -
tion be tween nat u ral laws for the nonrational cre ation and norms, or prac -
ti cal laws, for hu man kind which is qual i fied by its ra tio nal na ture. A
search was thus made, on the one hand, for a deeper unity of all nat u ral
laws (the unity of the nat u ral-scientific world-view, ac cord ing to the mod -
ern hu man is tic sci ence-ideal) and, on the other hand, for a deeper unity of
all laws for hu man ac tiv ity. So the moral law came to be iden ti fied with
the ab so lute unity of all norms.

Scho las tic the ol ogy sim ply took over this con cep tion from Greek phi -
los o phy. In the frame work of the Romanistic ground-motive of na ture and 
grace, the nat u ral moral law (lex naturalis), which was sup posed to be im -
bed ded in the au ton o mous ra tio nal na ture (es sen tial form) of hu man kind,
was con ceived as the only norm of ac tion, and the le gal norm was sup -
posed to be only a mo dal ity of that moral law. The norms of faith were
com pletely dis missed, along with the re li gious cen tral com mand ment of
the Chris tian faith, to the su per nat u ral sphere of grace. There was no place
here for ir re duc ible, unique nor ma tive laws of a his tor i cal, so cial, lin guis -
tic, and eco nomic kind.

It is for this rea son that, in mod ern Ro man Cath o lic scholasticism, a ten -
dency has pre dom i nated of in cor po rat ing eco nom ics (at least in re spect of
the per son as a sub ject) into eth ics. Eco nom ics here re fers to what the clas -
si cal school pro claimed to be a nat u ral sci ence which is given the task of
track ing down the un change able nat u ral laws of eco nomic ac tiv ity. It was
thought that this was the only way to con ceive of eco nomic ac tiv ity un der
norms, in stead of un der rigid laws of na ture, and once again to place hu -
man kind, rather than ma te rial things, at the cen ter. But it was not rec og -
nized that in this way the unique modal char ac ter of the eco nomic
law-sphere was com pletely mis con strued.

In the eco nomic law-sphere, one is sub ject to uniquely eco nomic norms
gov ern ing hu man ac tions, not the norms of mo ral ity.

The scho las tic ap proach in Protestant the ol ogy took over from Ro man
Cath o lic scholasticism the con cep tion of the moral law as the unity of
norms of prac ti cal ac tion. It re jected the au ton omy of the nat u ral moral
law only with re spect to the su per nat u ral norms of faith and main tained a
con cep tion of the moral law iden ti fied with the Decalogue as unbreakably
con nected with the ba sic com mand ment of the Chris tian re li gion. How -
ever, it must be em phat i cally de nied that the rad i cal sense of the re li gious
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ba sic com mand ment could be thus pre served by re lat ing the re li gious
root-unity of the divine law ex clu sively to the moral law. Merely by point -
ing to the great cul tural man date that at the cre ation was given by God to
hu man kind – “Sub due the earth and have do min ion over it” (Gen e sis
1:28) – is enough to show that con ceiv ing the moral law as a unity of
norms can not be scriptural. For this cul tural man date can not in any way be 
re duced to the moral law. In stead it un doubt edly re fers to the cen tral re li -
gious com mand ment: the de mand to serve God out of love, and one’s
neigh bor with the whole heart and with all one’s tem po ral pow ers. And
should not the log i cal norms of thought, the norms of so cial in ter course,
the norms of lan guage, the eco nomic, and the aes thetic norms also be re -
lated to this cen tral com mand ment?

But we can not stop with the nor ma tive as pects of the divine law-giving
if we want to grasp the full rad i cal mean ing of the re li gious cen tral com -
mand ment. Nat u ral laws, for that rea son, are also al ready de pend ent upon
the re li gious cen tral com mand ment. For they do not ex ist in them selves
but, within the cos mic or der of time, are unbreakably in ter twined with the
nor ma tive as pects of the divine law. How ever, the main point is that these
laws of na ture do not have a rigid, closed char ac ter; hu man kind is called to 
disclose them. This will be come ap par ent from our fol low ing ex plo ra -
tions.

The curse of hu man ity’s fall into sin has per me ated the en tire cos mos
be cause the re li gious mean ing of the en tire cos mos was con cen trated in
hu man kind. Yet it is also the case that the cen tral re li gious com mand ment
can not by it self be the root-unity of the nor ma tive as pects of the di vine
law-giving.

The modal law- and sub ject-concept, de vel oped above, can only be un -
der stood in the light of this rad i cal law- and sub ject-idea. It can not be
found within im ma nence phi los o phy. In par tic u lar, those who adopt that
stand point have lost sight of the con cept of the sub ject, as sujet, as sub -
jected to the law, be cause the idea of the Divine Sovereign Cre ator, in the
in te gral sense of the scriptural ground-motive, does not have any place.

The law as an idea of or i gin is, at one point (viz., in Ar is to te lian scho las -
ti cism), con ceived as an ob jec tive prin ci ple of rea son that pres ents the es -
sence (sub stan tial form) of things and, at an other, as a purely the o ret i cal
epistemological judg ment con cern ing the co her ence of sen sory phe nom -
ena (for ex am ple, New ton’s law of grav i ta tion), or yet again in re la tion to
norms of hu man ac tion as or di nances that have come into be ing by hu man
will ing (as in the mod ern hu man is tic doc trine of sci ence). An il lus tra tion
of the lat ter are the pos i tive laws of the state. Here the sub ject is ei ther
iden ti fied with meta phys i cal sub stance (thing in it self), or is el e vated to
the po si tion of law-giver, whether in an epistemological sense (as the tran -
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scen den tal sub ject of thought in Kant), or in a moral sense (the Kantian
idea of au ton o mous per son al ity).

In par tic u lar, there is lack ing, on the im ma nence stand point, the in sight
that re al ity is given only in an un break able cor re la tion of law- and sub -
ject-side, in which nei ther the sub ject-side nor the law-side can be re duced 
to the other.

So there came into be ing the ra tio nal is tic and the irrationalistic con cep -
tions of re al ity dis cussed above which, in mod ern hu man is tic phi los o phy
in par tic u lar, stand di a met ri cally op posed to each other. Both con cep tions
are also to be found play ing them selves off against each other in the sci -
ence of law.

Ra tio nal ism preg nantly man i fests it self in the con cep tion that law is
noth ing more than a set of le gal norms, and that the sub jec tive le gal fact (a
fact with le gal con se quences), sub jec tive right (as, for ex am ple, prop erty
right, right of own er ship, the right of the buyer to ex pect de liv ery of pur -
chased goods, etc.), and all le gal pat terns that in prin ci ple, ac cord ing to
our con cep tion, be long to the sub ject-side of the jural law-sphere are able
to be re duced com pletely to le gal norms. Thus the neo-Kantian pro fes sor
Hans Kelsen, whom we have al ready men tioned on sev eral oc ca sions,
tells us that a sub jec tive le gal per son al ity such as, for ex am ple, a cor po ra -
tion which pos sesses, and which ap pears in prac tice to pos sess, a sub jec -
tive unity in the mul ti plic ity of its mem bers, oc curs within a frame work of
pos i tive le gal rules that de fine the com pe tence of such a cor po ra tion so as
to give ex pres sion to the gen eral rules of state law in a more con crete
form. In cor po rating the same ap proach is his re mark able con cep tion of
the state. In re al ity the state is a sub jec tive com mu nity of rul ers and sub -
jects and as such func tions in all of the as pects of re al ity. But in Kelsen the 
state is iden ti cal to the log i cal sys tem of all pos i tive le gal rules which are
left to the state for le gal for ma tion ac cord ing to in ter na tional law, and
which are ame na ble to de grees of or der ing from the more gen eral to more
par tic u lar forms whereby a higher law-former au tho rizes (del e gates) a
lower for more par tic u lar ized concretizing of law. This line of ap proach is
also fol lowed in his con cep tion of a sub jec tive right as an au tho ri za tion
(del e ga tion) by the law-giver to the one au tho rized for fur ther concre -
tizing of the ab stract and gen eral pos i tive le gal norms that are de pos ited in 
the law.

In con trast, a typ i cal irrationalistic con cep tion says that, in it self, the le -
gal norm as gen eral rule is noth ing else than a worth less log i cal gener-
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alizing of a con crete, sub jec tive de ci sion in an in di vid ual le gal con test.1

Also irrationalistic is, for ex am ple, the ear lier men tioned con cep tion of
the His tor i cal School, that a le gal or der is the com pletely in di vid ual prod -
uct of a sub jec tive, na tional his tor i cal spirit of a peo ple which, orig i nally,
un con sciously, with out any pur pose ful hu man form ing, arises from the
folk-spirit ac cord ing to the anal ogy of a liv ing or gan ism.

Of course, ra tio nal is tic and irrationalistic the o ries of law man i fest
them selves in any num ber of va ri et ies, de pend ing on the philo sophic de -
no m i na tor to which the jural as pect has been re duced. So in le gal theory it
is just as pos si ble to have a biologistic, a psychologistic, or a historicist
irrationalism as it is to have a psychologistic, mathematistic, or histori -
cist-economistic ra tio nal ism.

Later on, as we deal with the ba sic prob lems of the the ory of law, we
shall repeatedly en coun ter the op po si tion of ra tio nal is tic and irration -
alistic con cepts. It is ap par ent even now, how ever, just how im por tant the
law- and sub ject-concept is for le gal theory, as this is rooted in a philo -
sophic ground-idea, whether or not it has be come rec og nized by the sci en -
tific ju rist.

1.10   The Cosmic Order of the Law-Spheres and the
          Method of Analysis of the Modal Structures

We have al ready seen that the law- spheres, in spite of their mo dal
sphere sov er eignty, unbreaka bly co here with one an other in cos mic
time. By means of the cos mic or der of time they are ar ranged in an es -
tab lished and ir re versi ble or der which ir revo ca bly es tab lishes their place 
in an or der of suc ces sion. The ques tion now is, How can theo reti cal
thought trace this tem po ral or der? It has as sur edly been es tab lished that
in this mode of thought we must ab stract from the con ti nu ity of cos mic
time in or der to be able to form an ar ticu lated sci en tific con cept of re al -
ity.

In the mean time, it has be come clear that cos mic time ex presses it self in
ev ery as pect of re al ity, in a unique modal sense, and that the modal struc -
tures of mean ing, by which the law-spheres are dis tin guished from each
other, are them selves founded in the cos mic or der of time. Thus the cos -
mic or der of time must ex press it self dis tinctly in ev ery modal struc ture.
And so the the o ret i cal anal y sis of the modal struc ture of a law-sphere it -
self nec es sar ily brings to light the place of that sphere in the tem po ral or -
der of the law-spheres.
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1 The ad age of the Ro man ju rist: Non ex regula jus sumatur, sed ex iure quod est,
regula fiat, should cer tainly not be in ter preted in this irrationalistic sense. Here
regula does not mean a le gal norm that holds in prac tice but only one that has been
es tab lished a pri ori by the ory. This ad age cor rectly warns against at tempt ing to de -
duce bind ing law in prac tice from such a the o ret i cal rule.



In part 1 of this Introduction we pre sented a pro vi sional but some what
ru di men tary anal y sis of the com plex in ter con nec tions of the jural mo -
ments of a com mer cial con tract with all the other as pects of re al ity. This
ne ces si tates fur ther clar i fi ca tion as to how the modal struc ture of the jural
as pect ex presses its tem po ral co her ence with the struc tures of all the other
as pects. It is in deed true that the o ret i cal anal y sis of the modal mean -
ing-structures can never give us a con cept of the cos mic con ti nu ity in
which time bridges the bound aries of the modal as pects; but it can ac -
quaint us, al beit in a the o ret i cal dis con ti nu ity, with the place that the
law-spheres oc cupy in the tem po ral or der.

We have also seen in part 1 that the sci ence of law works with many ba -
sic con cepts which also play a fun da men tal role in other spe cial sci ences
but which, in their ju ris tic em ploy ment, ob tain a unique jural sense. So the 
ju rist works with a unique jural con cept of unity in mul ti plic ity that ap par -
ently re fers back to the con cept of num ber in arith me tic (arithmetica)
with out it self tak ing on an orig i nal ar ith met i cal sense. Think of the unity
of the sale agree ment in the du al ity of the dec la ra tion of will by the two
par ties. Or think of the unity of the cor po rate le gal per son in the mul ti plic -
ity of its mem bers. The sci ence of law also works with a unique jural con -
cept of space (the area over which le gal norms hold, or the place of the le -
gal fact which is sub jected to it). It also works with a unique jural con cept
of cause, (on the law-side of the jural law-sphere, le gal ground and le gal
con se quence, and on the sub ject-side, the idea of the sub jec tive cau sa tion
of an ac tion). These ap par ently point to phys i cal cau sal ity in the as pect of
move ment, be cause cause and ef fect in deed pre sup pose move ment.1 It
also op er ates with a unique or gan- and life-con cept (le gal life and le gal or -
gan). This ap par ently points back to the or ganic con cept of life as the ba sic 
con cept of bi o log i cal sci ence. It also works with a unique jural con cept of
will and will-ca pac ity (ac count abil ity) that would ap pear to point back to
the ba sic con cepts of psy chol ogy as the spe cial sci ence hav ing to do with
the emo tional sen sory-as pect of re al ity. And so we could go on.

On the other hand, we dis cov ered, for in stance, how the in ter nal con -
nec tion with the moral as pect ex presses it self within the jural as pect. The
Hoge Raad, for ex am ple, em ployed the con cept “moral ob li ga tion” as the
source of a nat u ral bond. We have al ready seen that “moral ob li ga tion,” in
that con text can not be meant in the orig i nal sense of the moral as pect, but
in stead must ev i dently be un der stood in a unique jural sense that was not
fur ther de fined by the Court.

It will be clear, at the same time, that within the modal struc ture of the
jural as pect the in ter nal con nec tion with the as pects of quan tity, space,
move ment, or ganic life, feel ing, the log i cal-an a lyt i cal, the his tor i cal, etc.,
must be dif fer ent from, for in stance, the in ter nal con nec tion with the
moral as pect.
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It is in deed easy to con ceive of a le gal sys tem in which this con nec tion
has not yet come to ex pres sion. Prim i tive le gal sys tems ac count for mo ral -
ity in gen eral as an or der dis tinct from that of law. They are com pletely
formalistic, that is to say, they al low a bind ing un der tak ing to arise ex clu -
sively from the ju ris tic form of a le gal fact. Con sider, for ex am ple, the
words that are used at the time of an agree ment or other sym bolic forms,
which here of ten have a spe cif i cally re li gious mean ing; they bind the par -
ties strictly to these forms. In such a formalistic con cep tion there is, of
course, no place for in ves ti ga tion of le gal phe nom ena such as guilt, good
faith, good mor als, ad mis si ble cause, moral ob li ga tion etc., that is to say,
all those le gal con fig u ra tions in which the in ter nal re la tion ship be tween
law and mo ral ity is ex pressed.

By con trast, one dis cov ers in such prim i tive le gal sys tems that of ne ces -
sity the in ter nal con nec tion with the as pects of num ber, space, move ment,
or ganic life, etc., are given jural ex pres sion. Prim i tive crim i nal law, for in -
stance, is based on the prin ci ple of Erfolgshaftung, that is to say, it dis cov -
ers its mea sure of crim i nal pun ish ment ex clu sively in the se ri ous ness of
the il le gal act’s ef fect. It thus ac knowl edges of ne ces sity jural cau sal ity,
but the jural con cept of guilt does not have any place here.

If the fun da men tal con cept of law, in which we at tempt to un der stand
the modal struc ture of the jural as pect in a syn thetic way, is truly to es tab -
lish a trust wor thy guide for the sci ence of law, then this struc tural frame -
work must be in cor po rated the o ret i cally into that con cept of law. And it
has al ready been shown that the cur rent meth ods of ju rid i cal con cept-for -
ma tion fall mis er a bly short in this re spect.

From the stand point of my own cosmonomic idea how is it pos si ble to
grasp the modal struc ture of law?

The modal struc ture of a law-sphere is, as we saw, an ar chi tec tonic
unity in the di ver sity of its struc tural mo ments. How can the unity be
main tained here in the the o ret i cally an a lyzed di ver sity? It is only be cause
none of the mo ments stand on the same level, but are in cor po rated into a
truly ar chi tec tonic struc ture in which the cos mic tem po ral or der of the as -
pects, and thus the place of each as pect in the mu tual co her ence of the as -
pects, ex presses it self in the unique modal mean ing of the as pect in ques -
tion.

In ad di tion, ac cord ing to our cosmonomic idea, it must be the case that
the orig i nal and ir re duc ible char ac ter of the as pect is pre served, whilst, at
the same time, the in ter nal struc tural in ter con nec tions with all the rest of
the as pects come to ex pres sion. This is only pos si ble be cause in the modal
struc ture there is a nu clear1 mo ment that has an orig i nal mean ing for this
as pect alone. This nu clear mo ment im presses on all the rest of the struc -
tural mo ments its ir re duc ible mean ing, whilst, at the same time, some of
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the re main ing mo ments point back in se quen tial or der to the orig i nal nu -
clear mo ments that have an ear lier place in the cos mic or der and oth ers se -
quen tially point for ward to the orig i nal nu clear mo ments or as pects that
have a later place in the cos mic or der of time.

Here there are two di rec tions in the cos mic or der of time, namely, a
retrocipatory and an an tic i pa tory di rec tion. Both of them find their ex -
pres sion within the modal struc ture of the law-spheres.

Hence forth we shall call the nu clear mo ment that qual i fies the modal
struc ture of a law-sphere the “modal mean ing-nucleus.” The modal mean -
ing-nuclei that point back wards we shall call “modal anal o gies” or
“retrocipations.” Those that point for ward to later modal mean ing-nuclei
we shall call “modal an tic i pa tions.”1 And so we can de scribe the pre vi -
ously in di cated di rec tions in the cos mic or der of time, re spec tively, as the
retrocipatory (or found ing) and the an tic i pa tory di rec tions.

It will then be clear that in the tem po ral or der of the law-spheres there
must be two lim it ing spheres, one of which can have no modal
retrocipations in its modal struc ture, and the other can have no modal an -
tic i pa tions. One of the lim it ing spheres is that of quan tity (num ber) be -
cause no as pects pre cede the as pect of num ber in the or der of time. The
other lim it ing sphere is that of faith (pistis) be cause no as pects suc ceed
this law-sphere.

The anal o gies, as well as the an tic i pa tions, within the modal struc tures
of the law-spheres re main qual i fied by the modal mean ing-nucleus of the
sphere in ques tion. There fore they do not as sume the orig i nal mean ing of
the law-sphere to which they point back or of the law-spheres to which
they point for ward.

Fur ther more, the fewer the num ber of anal o gies within the modal struc -
ture of a law-sphere the greater the num ber of an tic i pa tions there are. In
this fash ion the cos mic tem po ral struc ture of the as pects is preg nantly re -
vealed and the place of each law-sphere in the or der of the as pects can thus 
be an a lyzed.2
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1 Ed i tor’s note: In his later works Dooyeweerd gave more pre ci sion to this cat e go ri za -
tion by ac knowl edg ing that both retrocipations and an tic i pa tions are sub-cat e go ries
of the gen eral cat e gory, anal o gies.

2 Ed i tor’s note: In the ver sion of Dooyeweerd’s dictaat used for this vol ume there fol -
lowed a para graph that ap pears to be mis placed. This is be cause it in ex pli ca bly in ter -
rupts the dis cus sion of anal o gies with a gen eral un re lated ob ser va tion on the ef fect
of the ground-mo tive of im ma nence phi los o phy on its ac count of the struc ture of re -
al ity! It could per haps have been lo cated at the be gin ning of the anal y sis of the an a -
log i cal struc ture of the jural as pect of re al ity. The omit ted para graph reads: “Lack ing 
a dis tinc tion be tween the o ret i cal and pretheoretical pre sup po si tions, the re li gious
ground-mo tive within im ma nence phi los o phy con stantly set it self in the place of true 



As long as the modal an tic i pa tions in the struc ture of a law-sphere have
not been re al ized we say that the law-sphere is still in a closed state. The
an tic i pa tions dis close and deepen the mean ing of the as pect be cause they
ap proach the mean ing of a later as pect. So it is clear that if the law be gins
to dis close its moral an tic i pa tions this must mean a very sig nif i cant deep -
en ing of the mean ing of law. One need only com pare the above men tion ed 
prin ci ple of Erfolgshaftung or prim i tive crim i nal law with the mod ern
prin ci ple of pun ish ment ac cord ing to guilt.

Sub se quently, we shall see that by this means the con nec tion with the
struc tures of the ear lier as pects will also be deep ened. The law-spheres
that pre cede a par tic u lar law-sphere in the or der of time will be called the
sub stra tum spheres of that par tic u lar law-sphere. The law-sphere in ques -
tion is founded in these sub stra tum spheres.

It will be clear then that a law-sphere has as many sub stra tum spheres as
it has anal o gies (retrocipations) pres ent in its modal struc ture. To be pre -
cise, the an a log i cal mo ments of mean ing point back to the modal mean -
ing-nuclei of ear lier law-spheres. Ev ery modal anal ogy is it self founded in 
the orig i nal mean ing-nucleus of that law-sphere to which it ul ti mately
points back.

Thus the first ma jor un der tak ing of a true en cy clo pe dia of the sci ence of 
law, namely, to in di cate the place that the jural as pect of re al ity as sumes
within the tem po ral co her ence of the as pects, can now be ac tu ally com -
menced in a sci en tific fash ion. And at the same time we have an in di ca tion 
of the only pos si ble method whereby jural con cept-formation can be put
on a ba sis that is truly fruit ful and free from ar bi trari ness. The ba sic con -
cept of law must the o ret i cally em brace the modal mean ing of the jural
law-sphere. And this modal mean ing can only be found within the con text
of the en tire tem po ral co her ence of the mo dal i ties. At the same time, how -
ever, we en coun ter the in ter nal lim its of any the o ret i cal def i ni tion.

In the o ret i cal anal y sis of the modal struc ture of law, we can never go
fur ther than to the o ret i cally dif fer en ti ate the var i ous struc tural mo ments
that are qual i fied by the modal mean ing-nucleus of the jural as pect. As we
unify these mo ments syn thet i cally into the fun da men tal con cept of law,
we shall in ev i ta bly en coun ter this ir re duc ible modal mean ing-nucleus that 
gov erns the mean ing of the an a log i cal and an tic i pa tory mo ments. It is im -
pos si ble to pro vide a more pre cise log i cal-analytical ac count of this mean -
ing-nucleus be cause, within it, the modal sphere sov er eignty of the jural
as pect as serts it self over against the log i cal as pect. Ev ery at tempt to re -
duce this unique nu clear mo ment to some thing else pro duces com pletely
in de ter mi nate and there fore the o ret i cally use less con cept-formation. The
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modal mean ing-nucleus of the as pect to be de fined is thus the limit of all
the o ret i cal de ter mi na tion.

But this mean ing-nucleus is only able to re veal its mean ing in its un -
break able in ter con nec tion with the an a log i cal and an tic i pa tory mo ments,
which bring to ex pres sion the con nec tion of the jural as pect with all other
as pects in the struc ture of law it self. The task of sci en tific con cept-form -
ation there fore is to an a lyze these mo ments the o ret i cally in or der to grasp
them syn thet i cally in con nec tion with the modal mean ing-nucleus.

We want now to dem on strate our method of anal y sis of the modal struc -
ture in re la tion to cer tain nonjuridical law-spheres, not only to show the
reader that it is in deed of uni ver sal, en cy clo pe dic sig nif i cance, but also
be cause it is nec es sary to ob tain a proper in sight into the struc ture of the
re main ing as pects if one wants to at tain gen u ine in sight into the struc ture
of the jural as pect.

The first ex am ple to be cho sen is the modal struc ture of the as pect of
num ber. As al ready ob served, this law-sphere (in the retrocipatory di rec -
tion of time) is the first lim it ing sphere of our tem po ral cos mos, be cause
there are no law-spheres that pre cede it. There fore it has no an a log i cal
(retrocipatory) mo ments of mean ing in its modal struc ture. The core
meaning of num ber is only to be found in quan tity. The tem po ral co her -
ence of this mean ing-nucleus with those of the other law-spheres can re -
veal it self there fore only in the an tic i pa tory di rec tion of time. The first an -
tic i pa tory func tion of num ber is the an tic i pa tion to the mean ing-nucleus
of space.

In its struc ture, yet to be opened in an an tic i pat ing di rec tion, num ber
man i fests it self in the nat u ral or ra tio nal nu mer i cal values (the fi nite num -
bers). In its own modal mean ing, how ever, num ber can ap prox i mate the
modal sense of space, and therein re veals its first an tic i pa tory func tion.
The modal mean ing-nucleus of space is con tin u ous ex ten sion. In or der to
make clear how num ber, in its own modal sense of dis crete quan tity, can
ap prox i mate con tin u ous ex ten sion, con sider a straight line on which there
are two non iden ti cal points A and B. If we des ig nate point A with the
whole num ber 1 and point B with the whole num ber 2, then we can as cribe 
to each point in be tween a nu mer i cal value greater than 1 and less than 2.
In this fash ion there co mes into be ing an in fi nite se ries of frac tions which
only find in 2 their limit, but which form, in the full est sense of these
words, an in fi nite, ap prox i mat ing se ries. These nu mer i cal func tions have
been called ir ra tio nal be cause the to tal nu mer i cal value of the se ries is not
able to be ex pressed in a fi nite (ra tio nal) nu mer i cal value (so, for ex am ple, 
Ö2, Ö3, Ö5, etc.). Here it is clear how dis crete num ber ap proaches, within
its own modal mean ing, that of con tin u ous space, with out the an tic i pa -
tory, ir ra tio nal num ber func tions ever tak ing on spa tial mean ing.
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By con trast, we find in the modal mean ing-structure of spa ti ali ty, anal o -
gies of (retrocipations to) the mean ing-nucleus of num ber, both as to its
law-side and its sub ject-side.

The modal mean ing-nucleus of space is, as we saw, con tin u ous ex ten -
sion. But there can be no con tin u ous ex ten sion apart from di men sions  or
mag ni tudes in which it re veals it self.1 Space may be of two, three, or more
di men sions, but in its mean ing-moment of dimensionality it still pre sup -
poses num ber. It ap pears there fore that at the law-side di men sion is an
anal ogy of num ber within the mean ing of space. For di men sions are not
them selves sub jec tive spa tial pat terns, but only ways of or der ing them. 
They are reg u lar2 de ter mi na tions of those pat terns. On the sub ject-side of
space, the anal ogy of num ber re veals it self in the spa tial point which al -
ways pre sup poses two in ter sect ing straight or curved lines. Fur ther more
the fol low ing holds true: ev ery spa tial fig ure, even a one-dimensional
straight line, can only func tion as a lim ited spa tial fig ure in its de lim i ta tion 
by two points.

Now the modal mean ing of space also dis plays an tic i pa tions, in the first
place, to wards the mean ing of move ment. In the orig i nal sense of space no 
move ment is pos si ble.3 Space has a static char ac ter. A spa tial fig ure can
only ex ist in the si mul ta neous ex ten sion of its parts. In space, in its orig i -
nal mean ing, there can there fore never be suc ces sion in move ment’s orig i -
nal mean ing. But it is in deed pos si ble for the var i ous spa tial po si tions of
the fig ures to come so close to each other that the dif fer ence be comes in fi -
nitely small. Think only of the con tin ual in crease of the num ber of sides of 
a poly gon through which the cir cum fer ence of the poly gon in creas ingly
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1 Gen eral Ed i tor’s note: Di men sion is a nu mer i cal anal ogy at the law-side and mag ni -
tude is a nu mer i cal anal ogy at the fac tual side of the spa tial as pect. Al though mod -
ern to pol ogy han dles spaces with out points, it still has to as sume many lo cal pieces
(com pare the “lo cale model of spaces” as ex plained by Mac Lane) and thus anal o -
gously re flects the prim i tive nu mer i cal mean ing in the ac cep tance of a mul ti plic ity
of “ob jects.”

2 Gen eral Ed i tor’s note: Al though the Dutch text em ploys the word “wetmatige” in
the phrase, “wetmatige bepalingen” (lit. law-conformative de ter mi na tions/de ter mi -
na tions con form ing to a law), it does not make sense to trans late it as such in this
con text. The prob lem is not merely one of lan guage choice. In gen eral, Dooyeweerd
iden ti fies the uni ver sal side of fac tual re al ity–evinced in the law-conformative
(wetmatige) func tion ing of en ti ties, pro cesses and so ci etal re la tion ships–with the
law-side of re al ity (the law for en ti ties which de ter mines and de lim its the or der li -
ness/reg u lar ity [wetmatigheid] of what ever is sub jected to law). The untenability of
this iden ti fi ca tion is ev i dent in this case, be cause whereas it is clear that he has the
law for spa tial fig ures (that is, spa tial sub jects) in mind, his said iden ti fi ca tion causes 
him to use the term “wetmatige” which ac tu ally re fers to the sub ject-side of re al ity.
Any di rect trans la tion of this pas sage will high light the in cor rect iden ti fi ca tion of
law for with law-con for mity of.

3 The  con trary  con cep tion  rests  on  a  sci en tif i cally  un jus ti fi able con fu sion of space



ap prox i mates that of a cir cle. In a broader sense, in pro jec tive ge om e try
and es pe cially in so-called set the ory, one speaks of trans for ma tions. In
such cases, how ever, one should not be think ing of move ment in the orig i -
nal sense of the word, any more than in the “move ment” of points,
straight- lines, cor ners, planes, etc. Here it is only a case of ap prox i mat ing
con cepts which com prise the an tic i pa tions of the modal mean ing of space.

In the modal struc ture of num ber, we also find an an tic i pa tion to the
modal mean ing of move ment, namely, in the dif fer en tial func tions of
num ber, which serve to ap proach the re la tion ship be tween two vari ables
to in fi nitely small dif fer ences (the dif fer en tial quo tient), in con nec tion
with which the one quan tity (the func tion) is con sid ered to be de pend ent
on the other.

In the modal struc ture of the as pect of move ment, in which again the
mean ing-nucleus is ir re duc ible, there is in volved, again of ne ces sity, a nu -
mer i cal as well as a spa tial anal ogy, both as to the law-side and also as to
the sub ject-side of the law-sphere. Ac cord ing to the law-side, the spa tial
anal ogy ex presses it self here in the di rec tion of move ment (the anal ogy of
the spa tial di men sion). As to the sub ject-side, the spa tial anal ogy is given
in the field of move ment of en ergy-mass, which, in the sub ject-object re -
la tion, is re lated to the ob jec tive space of move ment (phys i cal world-
space). In mod ern phys ics since Ein stein, it has been es tab lished that the
prop er ties of phys i cal space are de ter mined by mat ter as mov ing mass.
From this it is im me di ately clear that this phys i cal space can not be iden ti -
cal with space in its orig i nal mean ing, as the field of in ves ti ga tion of ab -
stract ge om e try. The nu mer i cal anal ogy in the modal sense of move ment,
on the law-side, al ready re sides in the mo ment of the di rec tion of move -
ment (one or more di rec tions of move ment), while it re veals it self, on the
sub ject-side of this law-sphere, in the de gree of the ve loc ity of move ment
(im pe tus).

In the modal mean ing-structure of the bi otic law-sphere which com -
prises the or ganic as pect of re al ity (life), we dis cover an anal ogy of move -
ment in the de vel op ment of life. This anal ogy of ne ces sity pre sup poses
the move ment of growth and, in its turn, met a bolic move ment. It also pre -
sup poses a spa tial anal ogy in the or ganic bio-milieu as the bi otic re -
sponse- field of the liv ing or gan ism, and a nu mer i cal anal ogy in the nu -
clear mean ing of the or ganic as pect which al ways pre sup poses a mul ti -
plic ity of life-functions. All these anal o gies re veal them selves on the
law-side as well as on the sub ject-side.

In the modal struc ture of the psy chi cal law-sphere, in which the sen sory
as pect of re al ity is con tained, we dis cover a bi otic anal ogy in feel ing-life
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ment im age, i.e., with the anal o gies of space and move ment in the modal mean ing of 
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that al ways rests on a bio-or ganic foun da tion; a ki ne matic anal ogy in the
mo ment of emo tion (feel ing-move ment); a spa tial anal ogy in the feel ing
of space and in ob jec tive per cep tual space (vi sual, tac tile, and au di tory
space); a nu mer i cal anal ogy in sen sory mul ti plic ity. These anal o gies also
re veal them selves both on the law-side and the sub ject-side.

In the modal struc ture of the log i cal law-sphere, in which the an a lyt i cal
as pect of re al ity is de ter mined and which is qual i fied by the mean ing- nu -
cleus of the an a lyt i cal as pect (log i cal dis tin guish ing), we dis cover a sen -
sory anal ogy in log i cal rep re sen ta tion that fixes the an a lyt i cal qual i ties of
a thing sim ply in an im age, that is, the pre-the o ret i cal con cept which is
still rig idly bound to sen sory im pres sion. This is a bi otic anal ogy in the
log i cal life of thought that rests on a bio-or ganic ba sis (namely, the func -
tions of the brain) but which is none the less bound to the log i cal laws of
thought, a ki ne matic anal ogy ex pressed as the move ment of thought (log i -
cal pro cess) which on the law-side is sub ject to the nor ma tive prin ci ple of
suf fi cient ground.1 This is a spa tial anal ogy ex pressed as log i cal thought-
 space in which we an a lyt i cally place side by side the log i cal mul ti plic ity
of con cep tual at trib utes (nu mer i cal anal ogy) and bind them to a log i cal
unity (an a lyt i cal syn the sis). In con trast we dis cover in the modal struc ture
of the psy chi cal law-sphere, which de lim its the sen sory as pect of re al ity, a 
log i cal an tic i pa tion in log i cal feel ing.

How can we now, in the anal y sis of the modal mean ing-struc ture, de ter -
mine whether a mean ing-mo ment, which is thereby dis closed, has a
retrocipatory or an an tic i pa tory char ac ter? For this pur pose we must pro -
ceed from the modal struc ture in its still closed form, from the pri mary
con fig u ra tion of this struc ture in which the an tic i pa tory mo ments do not
yet re veal them selves, or, as we shall say from this point on, in which the
an tic i pa tory spheres are still closed. In con trast, we speak of dis closed or
deep ened con fig u ra tions of a modal struc ture, when an tic i pa tory mo -
ments of mean ing dis play them selves within that struc ture. Thus in its
closed con fig u ra tion the modal struc ture only re veals it self in the un -
break able co her ence of its mean ing-nu cleus and its retrocipations (anal o -
gies), al though in the case of the nu mer i cal law-sphere, of course, in its
mean ing-nu cleus alone. If a law-sphere in deed has sub stra tum-spheres,
then its modal mean ing can never ex press it self apart from them. There -
fore the sim plest form of its mean ing-struc ture is given in the in ter con nec -
tion of nu cleus and retrocipations.
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duc tive syl lo gism: (i) All men are mor tal; (ii) Soc ra tes is a man; (iii) Soc ra tes is
mor tal.



Num ber re veals it self in its still-closed struc ture through its ra tio nal
func tions.1 By con trast, in its opened struc ture, it re veals it self through its
ir ra tio nal func tions, its dif fer en tial func tions, its imag i nary func tions, etc.

Thus move ment, in its yet-to-be-opened struc ture, re veals it self in the
nat u ral grav i ta tion of in or ganic mat ter. In its opened struc ture, contrast -
ingly, it re veals it self in mo tions of the me tab o lism di rected by the or ganic 
func tion of life. Thus feel ing re veals it self in its closed struc ture as the
purely sen sory feel ing-life of the an i mal, but in its dis closed struc ture, in
hu man feel ing-life in which the nor ma tive feel ings, such as log i cal feel -
ing, cul tural feel ing, lin gual feel ing, so cial feel ing, eco nomic feel ing, aes -
thetic feel ing, jural feel ing, feel ings of love and hate, the feel ing of as sur -
ance (feel ing of faith) have de vel oped them selves.

By pro ceed ing then from the closed con fig u ra tion of the modal mean -
ing-structures, we dis cover the cri te rion for dis cern ing whether a modal
mo ment of mean ing man i fests the char ac ter of an anal ogy (retrocipation)
or an an tic i pa tion.

So in the anal y sis of the modal mean ing-structure of the log i cal law-
 sphere, it im me di ately ap pears that in the tem po ral or der this law-sphere
must pre cede the his tor i cal law-sphere, the lin gual law-sphere, the eco -
nomic, the jural law-sphere, etc. In the closed struc ture of the log i cal func -
tion of thought there is as yet no trace of the mean ing-moment of log i cal
con trol over form. The lat ter ini tially dis plays it self in dis closed the o ret i -
cal thought wherein the sys tem atic con cept, which con ceives mat ter in a
sci en tific fash ion, makes its en trance. In the pretheoretical con cept which
is still rig idly bound to sen sory im pres sions, this an tic i pa tory mean -
ing-moment is lack ing. The nontheoretical con cept is bound to sen sory
per cep tion and does not ac quaint us with the sys tem atic co her ence of phe -
nom ena. With such a con cept we do not achieve log i cal con trol over the
ma te rial. We shall now be come ac quainted with a his tor i cal an tic i pa tion
in the mo ment of log i cal for ma tive con trol, for the modal mean -
ing-nucleus of the his tor i cal as pect is the cul tural in the sense of free, con -
trol ling form-giving.

It is for this rea son that the pretheoretical, log i cal as pect of thought as
such does not have a his tory, while sci en tific thought def i nitely does have
a his tory. Sci ence cer tainly has its his tor i cal de vel op ment. So also in the
closed struc ture of the log i cal as pect of thought there is no trace of log i cal
sym bol ism, in which log i cal anal y sis points for ward in an an tic i pat ing
way to the mean ing of lan guage (sym bolic sig ni fi ca tion). In log i cal sym -
bol iza tion, thought frees it self from its rigid de pend ence on sen sory rep re -
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1 Gen eral Ed i tor’s note: A closer anal y sis of the mean ing of num ber in deed re veals
that frac tions (the so-called ra tio nal num bers) ac tu ally al ready an tic i pate the spa tial
whole-parts re la tion with its en tailed in fi nite divisibility (ech oed in the in fi nite
divisibility of ev ery pos i tive ra tio nal in ter val).



sen ta tion, and it can thereby con ceive its Gegenstand ab stractly. So, for
in stance, the ab strac tion of num bers or spa tial fig ures from con crete
things, of which they ap pear as as pects, is al ready an el e va tion above sen -
sorily bound rep re sen ta tions, as is sym bol i cal think ing ori ented to the
sym bol i cal sig ni fy ing mean ing of num ber and space.

With out dif fi culty we also dis cover, in econ omy of thought and log i cal
har mony of the sys tem, spe cific an tic i pa tions to the modal mean ing of the
eco nomic and aes thetic law-spheres re spec tively; but these have a modal
mean ing of log i cal anal y sis. The prin ci ple of econ omy of thought does not 
play a role within log i cal anal y sis in its closed struc ture. It is a dis clo sure
and deep en ing of the log i cal prin ci ple of suf fi cient rea son in so far as it de -
mands the ex clu sion of all su per flu ous log i cal grounds for a par tic u lar
con clu sion, and thus, in a log i cal sense, points ahead to the prin ci ple of
eco nomic sav ing. Only in sys tem atic sci en tific thought, in which we seek
to con trol the field of in ves ti ga tion the o ret i cally, can this prin ci ple of the
econ omy of thought dis close it self.

The jural an tic i pa tion in log i cal thought, search ing for the log i cally jus -
ti fied ground, is also lack ing in the closed struc ture of log i cal anal y sis. By
means of this an tic i pa tion we con front the phe nom ena to be in ves ti gated
as a sci en tific judge and not merely with the purely re cep tive at ti tude of
naive thought.

Sim i larly lack ing in the closed struc ture of the log i cal as pect is the an -
tic i pa tion to the modal mean ing of mo ral ity. The mean ing-nucleus of the
lat ter is love in the nor ma tive sense of agape. The modal struc ture of the
log i cal as pect an tic i pates this as the o ret i cal eros, the “Pla tonic” the o ret i -
cal love of knowl edge as a to tal ity-idea.

Finally, also lack ing in the closed struc ture of the log i cal as pect is the
an tic i pa tion of the modal mean ing of faith, the nu cleus of which al lows it -
self to be ten ta tively de scribed as an ul ti mate tem po ral as sur ance con cern -
ing the ab so lute ground or or i gin of all things. In the dis closed struc ture of
the log i cal as pect, we en coun ter the an tic i pa tion of this mean ing-nucleus
in the fig ure of log i cal cer tainty which ex presses it self in the log i cal ax -
iom.

The dis tinc tion be tween anal ogy and an tic i pa tion has been il lus trated
by means of var i ous ex am ples. By ap ply ing the cri te rion of this dis tinc -
tion to the jural law-sphere we are now able to es tab lish the po si tion of the
jural as pect within the co her ence of the nor ma tive law-spheres. It is in -
tended to limit the in ves ti ga tion here to the re la tion ship of the eco nomic to 
the jural as pect.

Since Marx ism (at least ac cord ing to its cur rent in ter pre ta tion) char ac -
ter izes law as a purely ideo log i cal su per struc ture upon the his tor i cal- eco -
nomic struc ture of so ci ety and only al lows law to be its ideo log i cal ex -
pres sion, there has been much de bate about the ques tion as to whether the
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eco nomic or der in fact de ter mines the ju rid i cal or der or whether, on the
con trary, the le gal or der is foun da tional for all eco nomic re la tion ships.

The ear lier-men tioned neo-Kantian le gal scholar, Rudolf Stammler,
was of the opin ion in his Wirtschaft und Recht nach der materialistischen
Geschichtsauffassung [Eco nom ics and Law ac cord ing to the ma te ri al is tic
con cep tion of His tory] (4th ed., 1921) that Marx ism could be re futed by
means of his doc trine that the his tor i cal-eco nomic re la tion ships only pres -
ent an in-it self-un or dered ex pe ri en tial ma te rial which is ini tially or dered
and de ter mined by law (or at least by means of a rule of so cial be hav ior )
as a thought-form in ex pe ri ence. Law is thus an a pri ori cat e gory that
makes pos si ble the ex pe ri ence of eco nomic re la tion ships such as hu man
co op er a tive so cial re la tion ships. A his tor i cal-eco nomic struc ture of so ci -
ety there fore, can not ex ist apart from a le gal or der. By this it is sup posed
to be shown that the Marx ist at tempt to make eco nomic re la tion ships the
ba sis of law is un ten a ble in prin ci ple.

Now, leav ing aside al to gether our pre vi ous re jec tion of the crit i cal
method of neo-Kant ian ism, the as ser tion that eco nomic re la tion ships can -
not ex ist in our ex pe ri ence apart from a le gal or der is by no means de ci sive 
in an swer ing the ques tion whether the eco nomic as pect of re al ity lies at
the foun da tion of the jural or whether the jural is foun da tional for the eco -
nomic. This is be cause, in the tem po ral or der of the world, all of the as -
pects are con stantly and unbreakably in ter twined with each other; it is in -
deed the case that no as pect can ex ist apart from the other as pects. The
ques tion now to be ad dressed is whether, in this or der of the as pects, the
eco nomic pre cedes the jural or whether the jural pre cedes the eco nomic.

From a se ri ous anal y sis of the modal struc ture of law we learn how it is
pos si ble to point to nec es sary eco nomic anal o gies within it. As to the
law-side (norm-side) of the jural law-sphere the modal mean ing-nu cleus
of law (that we shall later dis cover in the mean ing-nu cleus of ret ri bu tion)
only re veals it self, even within an as-yet-un dis closed le gal or der, through
an eco nomic anal ogy that de mands fair ness in the sat is fac tion of cer tain
le gal rights and there fore re jects al low ing ex ces sive sig nif i cance to cer -
tain le gal in ter ests. Where this mean ing-mo ment is lack ing we are out side
the do main of law proper. The anal ogy in ques tion is an anal ogy of the
prin ci ple of fru gal ity as the modal nu cleus of the eco nomic as pect.

In the prim i tive prin ci ple of lex talionis, “an eye for an eye, a tooth for a
tooth,” there is al ready an at tempt to avoid ex cess, su per flu ity, in crim i nal
le gal ret ri bu tion – as a par tic u lar man i fes ta tion of the prin ci ple of ret ri bu -
tion – and to keep this sanc tion within the lim its of pro por tion al ity. The
eco nomic anal ogy in the mean ing of law1 is al ready strongly ex pressed
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where mur der, for in stance, is pun ished with the death pen alty. Ac cord ing 
to the strict prin ci ple of talio, the pun ish ment is car ried out as far as pos si -
ble in the same man ner as the crime, for ex am ple, where caus ing dis fig -
ure ment is re quited with the in flict ing of a sim i lar dis fig ure ment. Also, the 
sub mit ting of suc ces sive gen er a tions’ blood-ven geance to the prim i tive
prin ci ple of ret ri bu tion leads im me di ately to pro hi bi tion of ex cesses and
sub sti tu tion of blood-ven geance by the de mand for pro por tion ate ret ri bu -
tion.

Later, in the sys tem atic anal y sis of the modal mean ing of law, we shall
come to rec og nize nec es sary eco nomic anal o gies on the sub ject-side of
this law-sphere in the jural sub ject-object re la tion as it ap pears in the con -
fig u ra tion of sub jec tive right and ob jec tive le gal facts.

Thus it ap pears that the eco nomic anal ogy, which has al ready come to
ex pres sion in prim i tive des ig na tions for ret ri bu tion, and which in turn are
de rived from eco nomic ac tiv ity, is es sen tial in the closed modal struc ture
of law. We shall, in due course, re turn to this point.

There fore it is pos si ble to as sert with con fi dence that the eco nomic as -
pect lies at the foun da tion of the jural and not the other way round. From
his neo-Kantian stand point it was not pos si ble for Stammler to pose the
prob lem re gard ing the re la tion ship of law and eco nom ics in this sense be -
cause he did not rec og nize the modal struc ture as such. Be cause he re -
garded eco nomic re la tion ships in hu man so ci ety as un or dered, ex pe ri en -
tial ma te rial, he also had to deny the unique modal law-conformity of the
eco nomic as pect and was forced to deny a place for eco nom ics as a dis -
tinct spe cial sci ence. How ever, his tor i cal ma te ri al ism cer tainly can not be
re futed in this way.

1.11   Antinomies and Illegitimate Fictions in Scientific
          Thinking: The Fictions of Legal Method1

The idea of the sphere sov er eignty of the var i ous as pects of re al ity is not 
an ar bi trary hy poth e sis. That it must truly be founded in the di vinely
given tem po ral world-order is clear from the fact that ev ery at tempt to
erase the modal bound aries of mean ing be tween the law-spheres en tan -
gles it self in antinomies. These antinomies are not sim ply log i cal in
char ac ter. Log i cal con tra dic tions, which are for bid den by the prin ci ple
of con tra dic tion (principium contradictionis), con cern the log i cal con -
flict of two con tra dic tory judg ments (A=A, A ¹ A), both of which can -
not be true at the same time. From a log i cal point of view, it re mains un -
de cided as to which of the two judg ments has a claim to truth. If a log i -
cal ar gu ment is in con flict with the prin ci ple of con tra dic tion, it is il log i -
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the “sci en tific” method of le gal anal y sis.



cal but not a-logical. That is to say, in spite of its il log i cal ity, it re mains
within the log i cal as pect. A log i cal con tra dic tion re mains log i cally qual -
i fied. By con trast, the the o ret i cal con tra dic tion in which thought be -
comes en tan gled, be cause it has abol ished the modal bound ary of mean -
ing be tween two law-spheres, man i fests it self in the fact that in our
thought the unique laws per tain ing to these law-spheres come into sub -
stan tive con flict with each other.

Con flicts aris ing in this way we shall call true antinomies, in con tra dis -
tinc tion to mere log i cal con tra dic tions. The lat ter con cern the log i cal as -
pect of these antinomies. In the true antinomy there is in deed a log i cal
con tra dic tion; but a log i cal con tra dic tion is not of it self an antinomy.
Where sub jec tive be hav ior co mes into con flict with the laws within par -
tic u lar nor ma tive law-spheres there is no ques tion of an antinomy. Thus
within the jural law-sphere there is no true antinomy be tween jus tice and
in jus tice; within the eco nomic law-sphere, be tween eco nom i cal and un -
eco nom i cal; in the an a lyt i cal (log i cal) law-sphere, be tween log i cal and il -
log i cal; in the moral law-sphere, be tween love and hate; in the aes thetic
law-sphere, be tween beau ti ful and ugly, etc.

In such cases it is only a ques tion of con tra ri eties,1 which come to ex -
pres sion within the nor ma tive law-spheres, and which are re lated to the
nor ma tive char ac ter of these law-spheres. All such con tra ri eties are
found ed in the post-logical law-spheres.2 That is to say, they pre sup pose
the log i cal prin ci ple of con tra dic tion, to which we re ferred above, and
they are to be viewed there fore as log i cal retrocipations in these law-
 spheres.3 They re main en closed by the modal mean ing-structure of the
law- sphere in ques tion. For ex am ple, an il le gal act is still jurally qual i fied
and can only ex press it self within the modal struc ture of the jural law-
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1 Ed i tor’s note: Lit. “con trary op po sites” (con traire tegenstellingen).
2 Gen eral Ed i tor’s note: From the next sen tence it is clear that Dooyeweerd ac tu ally

in tends to say: All such con tra ri eties in the post-log i cal law-spheres are founded in
the log i cal as pect.

3 With re spect to the con tra ri eties founded in log i cal con tra dic tion, one must fur ther
dif fer en ti ate po lar oppositions, such as sick-healthy, sen si tive-in sen si tive, de sire-
 aver sion, joy-sor row, etc., which we come across in the non-nor ma tive law-spheres.
In his Kritik der praktischen Vernunft (pp. 347 ff.), Leon ard Nel son ac counts for the
dif fer ence be tween the two kinds of op po si tion as fol lows: “The po lar oppositions,
on the one hand, are only sup posed to ap pear in con nec tion with phys i cal in ter ests
(Interesse) and have to do with in ner, fac tual (pos i tive) dif fer ences of psy chi cal ac -
tiv ity. Con tra ri eties, on the other hand, re fer only to Gegen-stände of log i cal judg -
ments or de ci sions of will but just lack the po lar ity that is typ i cal of the in ter ested
ac tiv ity of feel ing.” The re stric tion of po lar op po si tion to interestedness with the de -
sire founded in it is, in my opin ion, too nar row. In re al ity we al ready dis cover po lar -
ity in the bi otic law-sphere (life-death, sick ness-health) as well. But in such oppo -
sitions as move ment-rest, round-square, we do not find any such po lar ity. These
oppositions, to be pre cise, are only con tra ri eties in a log i cal sense, that is, in so far as
they func tion in log i cal judg ments.



 sphere. By con trast, the true antinomy al ways re veals it self to the o ret i cal
thought in a mu tual the o ret i cal con flict be tween the law-spheres.

The term “antinomy” gives poi gnant ex pres sion to the type of the o ret i -
cal con tra dic tion we have in mind. The true the o ret i cal antinomy arises by 
rea son of the fact that thought sets it self in op po si tion to the cos mic or der
that reg u lates the mu tual in ter re la tion and co her ence of the law-spheres.

This kind of antinomy is con tra dicted by the tem po ral cos mic world- or -
der. There fore the ac cep tance of the cos mic or der of time as a tem po ral or -
der of law, from a Chris tian stand point, nec es sar ily leads to rec og ni tion of 
the prin ci ple of the ex cluded antinomy as a cos mo log i cal prin ci ple of
thought.

In the light of our pre ced ing in ves ti ga tions, we must make it clear that
the im ma nence stand point in ex o ra bly leads the o ret i cal thought into
antinomies. Kant at tempted to ex plain the the o ret i cal antinomies as the re -
sult of trans gress ing the lim its of pos si ble hu man ex pe ri ence by the o ret i -
cal thought. This at tempted ex pla na tion, how ever, is in ad e quate be cause
Kant makes the un war ranted iden ti fi ca tion of em pir i cal re al ity with what
is per cep ti ble by the sense, as it is sup posed to be or dered in a pri ori forms
of con scious ness, that is, forms of con scious ness which found the very
pos si bil ity of ex pe ri ence. It is im pos si ble, how ever, for any of the law-
 spheres to fall out side the range of pos si ble hu man ex pe ri ence. This is the
case be cause tem po ral re al ity pres ents it self to hu man ex pe ri enc ing only
in an un break able mean ing-co her ence of all the modal as pects. Ev ery lim -
i ta tion of the to tal ity of em pir i cal re al ity to its par tic u lar as pects rests on a
the o ret i cal ab strac tion that can never be squared with na ive ex pe ri ence. If
the o ret i cal thought de nies the modal as pects’ sphere sov er eignty, it al -
ways runs the dan ger of dis so ci at ing the modal anal o gies and an tic i pa -
tions that re side in the struc ture of a law-sphere from their ap pro pri ate
mean ing-nu cleus. In stead, they are con ceived in terms of the cen tral
mean ing of the modal as pects to which they ei ther point back or for ward.

So, for in stance, the Logicist School of math e mat ics at tempts to re duce
the math e mat i cal to the log i cal as pect of re al ity with the aim of pro claim -
ing log i cal mul ti plic ity, which is in cluded in each con cept as a sum ma tion
of log i cal char ac ter is tics, to be the or i gin of num ber. But, as we saw ear -
lier, log i cal mul ti plic ity is only a nu mer i cal anal ogy and pre sup poses the
orig i nal mean ing of num ber. The lat ter there fore can never be de duced
from it.1
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1 Gen eral Ed i tor’s note: It is re mark able to note that the fore most math e ma ti cian of
the twen ti eth cen tury, Da vid Hilbert, clearly pointed to this “catch 22” en tailed in
the logicist at tempt to de duce the mean ing of num ber from that of the log i cal-an a lyt -
i cal mode. In his Gesammelte Abhandlungen Hilbert writes: “Only when we an a lyze 
at ten tively do we re al ize that in pre sent ing the laws of logic we al ready had to em -
ploy cer tain ar ith met i cal ba sic con cepts, for ex am ple the con cept of a set and par -
tially also the con cept of num ber, par tic u larly as car di nal num ber [Anzahl]. Here we 



Thus the Logicist School also at tempted to con strue space, in a purely
log i cal man ner, out of the con tin u ous log i cal pro gres sion of one point of
thought to an other. As a con se quence, log i cal thought-space, that is, the
log i cal anal ogy of space, was el e vated to the or i gin of geo met ri cal space.1

As a fi nal con se quence, the modal boundaries of num ber, space, move -
ment, and log i cal anal y sis were com pletely oblit er ated with re spect to one 
an other. There arose, how ever, at the same time, the o ret i cal antinomies
which higher math e mat ics has tried with out suc cess to re solve. If an at -
tempt is made to con struct a con tin uum log i cally out of points, the points
are thereby elim i nated.

Such points were al ready known to the Greek phi los o phers. Zeno, the
stu dent of Parmenides, thought he could dem on strate that in re al ity move -
ment and mul ti plic ity can not ex ist be cause the spa tial dis tance that must
be tra versed in pass ing be tween two points is in fi nitely di vis i ble, and it is
im pos si ble in re al ity to pass through an in fi nite num ber of points. In point
of fact, he merely of fered a strict proof of the mu tual irreducibility of
num ber, space, and move ment.

So also in the sci ence of law many antinomies have arisen be cause the
bound aries be tween the jural and the other law-spheres have not been
taken into ac count in the the o ret i cal for ma tion of con cepts.

By way of a pre lim i nary in tro duc tion we men tion sev eral ex am ples:

Ex am ple 1
In the mo dal mean ing of law there is an anal ogy of space, which mani -
fests it self, as to its law- side, in the area of va lid ity of le gal norms and,
as to its subject- side, in the lo ca tion of a le gal fact.

Within the frame work of a nat u ral is tic con cep tion of re al ity, the at tempt 
is made to in ter pret these spa tial anal o gies as sensorily per cep ti ble spa tial
re la tion ships and thus to dis so ci ate them from the mean ing-nucleus of
law. Now the spa tial im age of a thing or of an event is ob jec tively given in
sense per cep tion in re la tion to pos si ble sub jec tive sense ex pe ri ence. Re -
mem ber what we have said about the sub ject-object re la tion. I ob serve, for 
ex am ple, how a bul let fired from the bar rel of a gun takes a cer tain tra jec -
tory and fi nally strikes its tar get. By ac cu rate sub jec tive per cep tion we ex -
pe ri ence the ob jec tive spa tial im age of this event.
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end up in a vi cious cir cle and in or der to avoid par a doxes it is nec es sary to come to a 
par tially si mul ta neous de vel op ment of the laws of logic and arith me tic” (Anal y sis,
Foun da tions of Math e mat ics, Phys ics, and Di verse Life His tory, 2nd ed., vol. 3
[Berlin/New York, 1970], 199).

1 A be gin ning was made from the point as a sup posed Denksetzung in log i cal space.
Log i cal thought was sup posed to con struct a con tin uum by way of the con tin u ous
pro cess of the move ment of thought. It is ev i dent here how spa tial con ti nu ity is ex -
plained as a log i cal con ti nu ity of thought, move ment as a log i cal move ment of
thought, etc.



Un doubt edly, the lo ca tion of a thing or of an event can also be a da tum
in a jural sense, for in stance, the place which a piece of land, as a le gal ob -
ject, oc cu pies. This ob jec tively given lo ca tion, quite prop erly, has a jural
mean ing be cause it falls within a le gal sys tem’s sphere of va lid ity. The le -
gal or der, which sub sumes le gal re la tion ships, de pends on this fact. The
rel e vant le gal or der will be that un der which the piece of land func tions as
a le gal ob ject. But it is by no means al ways the case that the lo ca tion of an
act is ob jec tively ev i dent in a jural sense.

Con sider, for ex am ple, the le gal fact to which we re ferred ear lier, where 
an Am ster dam mer chant places an or der by tele phone for a ship ment of
grain from a com pany lo cated in Berlin. Now where did this agree ment
come into be ing? That as pect of the mu tual ac tion of the con tract ing par -
ties which is sus cep ti ble to sense per cep tion can not give an ob jec tive clue
to the so lu tion be cause, as a sub jec tive le gal fact, the agree ment is not able 
to be per ceived by the senses. Yet, ac cord ing to tra di tional doc trine, the
an swer to this ques tion con cern ing the lo ca tion of the agree ment’s for ma -
tion de pends on the is sue: un der whose civil law, the Ger man or the
Dutch, must the agree ment be de ter mined? The most di verse the o ries
have been ad vanced to solve this ques tion. Ac cord ing to some, the agree -
ment is formed at the place where the ship ment is ar ranged. Ac cord ing to
oth ers, it is where the ship ment is re ceived. Ac cord ing to yet a third point
of view, both places are sup posed to qual ify as the place of for ma tion.

The last the ory, at least, ap proaches most closely to fix ing the place of
the trans ac tion with re spect to that side of it which is per cep ti ble to the
senses. But jurally viewed, it im me di ately leads to an antinomy. To be
pre cise, it elim i nates the jural unity of the agree ment as a le gal trans ac tion
and dis solves it – in con flict with its jural character – into two in de pend ent 
dec la ra tions of will. It may in deed be the case that the cir cum stances re -
quire that dif fer ent parts of the agree ment be judged ac cord ing to dif fer ent 
sys tems of law; but then the place of the agree ment, of which there can
only be one, can not it self be made the ex clu sive cri te rion.

Ex am ple 2
Within the mo dal mean ing of law, on its law- side, an anal ogy of move -
ment1 lies con cealed that mani fests it self in the le gal con se quences of a
le gal fact de ter mined by the le gal norm, and, on its subject- side, in the
sub jec tive (that is, the subjective- objective) cau sa tion of this fact.

Ac cord ing to the nat u ral is tic con cep tion of re al ity, sub jec tive jural cau -
sal ity was con ceived in a nat u ral-scientific sense. In a con sis tent ap pli ca -
tion of this nat u ral-scientific con cept of cau sal ity as fac tors in a causal
chain, hu man acts were placed on the same level as nat u ral phe nom ena,
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such as a flash of light ning or a fall ing stone. Hu man acts were sim ply in -
cor po rated into this causal chain as pre con di tions of the nec es sary oc cur -
rence of the ef fect in ques tion, an ef fect that would not have oc curred if
these con di tions had not been pres ent. Thus the acts were in ter preted ac -
cord ing to the the ory of conditio sine qua non.

How ever, this nat u ral is tic con cept of cau sal ity in the sci ence of law
nec es sar ily leads to antinomies be cause it de stroys any ba sis for jural ac -
count abil ity. If, for in stance, the pre med i tated fir ing of a re volver by a
mur derer is only a link in a causal chain lead ing to the death of the vic tim,
it func tions at the same level as the me chan i cal mo tion of the pro jec tile.
Given the fact that the vic tim hap pened by chance to be within shoot ing
range, then it is no lon ger pos si ble to say that it was just the mur derer’s act
which caused the death of the vic tim. That act is then only one of many
pre con di tions for the oc cur rence of the ef fect.

One might just as well point to the acts of con cep tion by grand par ents
and par ents which led to the birth of the mur derer as a cause of the ef fect
that took place, pre sup pos ing that these acts of con cep tion in their en tirety 
could be treated as nat u ral causal fac tors. For apart from these acts of con -
cep tion the cul prit would not have been pres ent at all! Why there fore is the 
event solely at trib uted to him?

In a nat u ral-scientific chain of cause and ef fect, it is pos si ble to enu mer -
ate an en tire se ries of “con di tions” that are equiv a lent to each other. Jural
ac count abil ity, by con trast, is only pos si ble if a hu man act can be re garded 
as the free cause of the event that has taken place. This can never be so if
this be hav ior is only a link in a nat u ral causal chain. If cau sal ity in a jural
sense were iden ti cal with cau sal ity in a phys i cal sense, then the ba sis for
jural ac count abil ity would have been de stroyed. It is clear, how ever, from
the le gal pat tern of causa omissionis, that jural cau sal ity can only ex ist in
an un break able con nec tion with jural ac count abil ity.

By the mere der e lic tion of duty, by sit ting still and do ing noth ing when
it was ap pro pri ate to act, it is pos si ble to cause dam age in a jural sense.
Think, for ex am ple, of a rail road worker who falls asleep at the switch-
 point and whose der e lic tion of duty causes a train ac ci dent. This is not
sim ply a ques tion of fault di vorced from any causal con nec tion.

We shall see at a later point how fault in a jural sense pre sup poses the
jural cau sa tion of the blame wor thy acts. But the con cept of cau sal ity in
phys ics is only able to take ac count of pos i tive func tions of move ment.1

Neg a tive con di tions can never be causal in a phys i cal sense. It is in deed
the case that jural cau sal ity can not ex ist, that it has no mean ing, apart from 
the sub stra tum of cau sal ity in the orig i nal sense of phys i cal move ment.
But the sense that is orig i nal to the phys i cal as pect is only an anal ogy in
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the sub jec tive le gal sense and must as such be qual i fied by the mean -
ing-nucleus of law. If there is an oblit er a tion of the modal bound aries of
mean ing be tween jural cau sal ity and cau sal ity in the orig i nal sense of
phys i cal move ment, antinomy is un avoid able.

Ex am ple 3
A psy chi cal anal ogy within the jural as pect is in sep a ra ble from the
modal mean ing of law. It is man i fested, for in stance, on the law-side, in
the will of the law-former and, on the sub ject-side, in the jural will of
the ac count able le gal sub ject who is sub ject to the le gal norm. There is
no pos si bil ity, how ever, of re duc ing this jural mean ing of will to the
psy chi cal func tion of will in the sense of an emo tional de sire ac com pa -
nied by the feel ing that you are freely able to reach the de sired goal.

This is clear from the fol low ing ex am ple. In the Neth er lands, a statute
co mes into ex is tence through the co op er a tion of the States Gen eral1 and
the Crown. Then a Bill is pre sented in the Sec ond Cham ber by Royal
Proc la ma tion. This Bill, as sum ing it has not been in tro duced by a mem ber
of the Cham ber, hav ing been drafted within one of the min is te rial de part -
ments, is dealt with in the Cab i net, and in the mean time the ad vice of the
Coun cil of State is sought. Dur ing the de lib er a tions of the Lower (First)
Cham ber, dif fer ent mem bers in voke their right to amend the Bill. Pos si bly 
con trary to the in ten tion of the min is ter con cerned and of other dis sent ing
mem bers of the Cham ber, the Bill is then al tered and amended. Finally,
the Bill ob tains ap proval, not be cause ev ery in di vid ual mem ber of the
Cham ber de sires it in this form, but on the ba sis of a ma jor ity vote. If the
Bill is of a highly tech ni cal na ture, one can be cer tain that a large num ber
of mem bers of the Cham ber who are not at home in this area, or who do
not show any in ter est in it, are not likely to be fa mil iar with its con tents, al -
though they vote for it, none the less. The Bill then goes to the Up per (Sec -
ond) Cham ber where it is passed. The last step oc curs when the Crown
gives its sanc tion to the Bill, whereby it is el e vated to the sta tus of law.
Sub se quently, the enactment is pro mul gated by pub li ca tion in the Stat ute
Book. This statute, in the form ac cord ing to which law is cre ated, is truly a
dec la ra tion of the will of the leg is la ture di rected to wards the for ma tion of
law (com pare the High Court de ci sion, No vem ber 12, 1900, W.7525 in
which the statute is ex pressly men tioned: “the in ten tion of the leg is la tors
ex pressed in the text”). Thus the pre am ble of each Dutch law states:
“Whereas We have taken into con sid er ation that ... be it known that We,
hav ing heard the Coun cil of State, and in con sul ta tion with the States Gen -
eral, have thought fit and de creed, as we think fit and de cree hereby ...”2

Encyclopedia of the Science of Law, Volume 1

118

1 Ed i tor’s note: i.e., Par lia ment.
2 Ed i tor’s note: Com pare the Eng lish text of the old ar ti cle 81 of the Dutch Con sti tu -

tion (1972).



How ever, any one should be able to see that this proc la ma tion ex press -
ing the will of the law-giver is not iden ti cal with the fac tual psy chi cal
wishes and de sires of the Queen and the mem bers of the States Gen eral. It
is a will in a nor ma tive, ju ris tic sense, the con tent of which in due course
ob tains a more pre cise de ter mi na tion in the ap pli ca tion of the stat u tory
enactment. Nev er the less, the statute as a dec la ra tion of will that is con sti -
tu tive of law is al ways at trib uted to the will of the legislator. Yet any at -
tempt to ex plain the will of the law-giver as a will in a psy chi cal sense nec -
es sar ily en tan gles it self in antinomies. It then be comes nec es sary to speak
of a psy chi cal will ing that is in de pend ent of the psy chi cal, per cep tual im -
age and of the fac tual psy chi cal de sires and wishes of the per sons in -
volved, thus of will ing that is in con flict with a truly psy chi cal will ing. On
the other hand, one senses that the will of the law-giver, as a con stant jural
or der ing, would be im pos si ble if in deed it were fun da men tally de pend ent
upon sub jec tive in di vid ual sen sa tions, sub jec tive de sire, and rep re sen ta -
tions of the per sons in volved in the task of pre par ing the law.

Con sider also the fol low ing ex am ple: An or di nary per son wants to pur -
chase a life in sur ance pol icy. An in sur ance agent vis its the per son and ex -
plains the prac ti cal ad van tages of this or that pol icy. Finally, the per son
chooses one and re ceives an ex ten sive printed pol icy full of clauses of
which the in sured un der stands lit tle or noth ing, if the time is taken to read
them. In a ju rid i cal sense an agree ment of will ex tends to the con tents of
the en tire con tract. But it can not be main tained that the con tent of the ju -
rid i cal will is iden ti cal with the ac tual psy chi cal con tent of the in ten tions
of the con tract ing par ties.

When the psychologistic the ory of will in le gal sci ence all too ob vi -
ously co mes into con flict with the nor ma tive de mands of law, it makes use 
of fic tions in or der to dis guise the antinomies in which it has be come en -
tan gled by rea son of its elim i na tion of the modal bound aries be tween a
jural and a psy cho log i cal con cept of will.

Ernst Zitelmann, for in stance, who is one of the best known ad her ents
of this the ory, in tro duced in his Irrtum und Rechtsgeschäft the con cept of
an un con scious psy cho log i cal will in or der to make the psy cho log i cal
con cept of will use ful for ju ris tic pur poses. In point of fact, it is clear that
an un con scious psy cho log i cal will is a pure fic tion to which noth ing cor -
re sponds on the psy chi cal side of re al ity. For though the un con scious
plays an im por tant role in mod ern psy chol ogy, the psy cho log i cal con cept
of the un con scious does not in any way cor re spond to the jural states of af -
fairs which Zitelmann in tended to ac com mo date within his con cept of un -
con scious will.

Fur ther more, the fic tion has been an es cape mech a nism of long-stand -
ing in the sci ence of law for gloss ing over the antinomies that have arisen
be cause of the the o ret i cal elim i na tion of the bound aries be tween jural and
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nonjural data. But a fic tion used in this way is a sci en tific un truth and is
there fore in ad mis si ble in sci en tific thought.

There also ex ists a quite dif fer ent use of fic tion, namely, as an aid to the
prac ti cal for ma tion of law by means of which le gal norms that orig i nally
had a more re stricted area of ap pli ca tion are ap plied to a dif fer ent sit u a tion 
that is con sid ered ap pro pri ate for sim i lar reg u la tion.

So Ro man law has an en tire cat e gory of actiones ficticiae, that is, le gal
ac tions al lowed by the prae tor, by means of which the le gal pro tec tion of a 
par tic u lar le gal pro vi sion, on the ba sis of the old jus civile, ap ply ing only
to Ro man cit i zens, was ex tended by way of anal ogy to other sim i lar le gal
re la tion ships which fell out side the actio civilis. Of course, there can be no 
ob jec tion to this prac ti cal em ploy ment of the fic tion.

By con trast, it is im pos si ble to main tain the the o ret i cal fic tion be cause it 
con flicts with the de mands of sci en tific truth. In mod ern le gal sci ence an
at tempt has been made to de fend it as a con struc tive aid to le gal method.
In con tra dis tinc tion to le gal sci ence, le gal method is not sup posed to be
bound to the states of af fairs given in re al ity but may freely op er ate with
ar ti fi cial con struc tions which can be uti lized as if they re lated to real states 
of af fairs. Such con struc tions of le gal method are sup posed to in tro duce a
greater sim pli fi ca tion into ju ris tic thought be cause they pres ent a short -
hand ac count of what is an ex tremely com pli cated state of af fairs; that is to 
say, the the o ret i cal fic tion is de fended by an ap peal to the prin ci ple of the
econ omy of thought which we have come across in an ear lier con text.

The con cept of le gal per son al ity, for ex am ple, is viewed as be ing such a
purely tech ni cal le gal con struc tion. It is un der stood as con sti tut ing an or -
ga nized cor po ra tion or foun da tion as an in de pend ent le gal sub ject. The
rea son ing be hind it is this: le gal per son al ity is a pure fic tion of le gal
method. In re al ity, the only per sons who ex ist are nat u ral ones, in di vid ual
peo ple with psy cho log i cal wills. At the ba sis of this con cep tion, as shall
be dem on strated when we sys tem at i cally con sider the sub ject of le gal per -
son al ity, there lies a pe cu liarly positivistic and in di vid u al is tic view of re -
al ity that leads to jural antinomies be cause it does not con ceive the jural
as pect of re al ity in its proper cos mic re la tion ship to, and co her ence with,
the other as pects.

An ex am ple of this rea son ing is as fol lows: Only in di vid ual hu man per -
sons have a will that is truly psy chi cal, and are ac count able and re spon si -
ble for their acts. A cor po ra tion or a foun da tion can not will as such and
can not be made ac count able and re spon si ble. How ever, a nonjural con -
cept of will, ac count abil ity, and re spon si bil ity is be ing em ployed here.
Since this unjurally de fined con cept co mes into con flict, of course, with
the ju rid i cal states of af fairs, an at tempt is made to make it ser vice able for
jural use by means of a tech ni cal le gal fic tion. Here also fic tion serves to
cam ou flage antinomies that have their or i gin in a the o ret i cal dis tor tion of
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the bound aries of mean ing be tween the law-spheres. Such a use of fic tion
can never be jus ti fied by an ap peal to the prin ci ple of econ omy of thought.

Rather, the true sig nif i cance of the prin ci ple of econ omy of thought can
only be ap pre ci ated when the o ret i cal thought co in cides with the re quire -
ments of sci en tific truth. We have done this by rec og niz ing it as a deep en -
ing of the prin ci ple of suf fi cient rea son. If this is not done, truth is de -
prived of its char ac ter as a su pra-arbitrary law of thought. It is thereby
made into a purely sub jec tive in di ca tor that con sciously leads the o ret i cal
thought from the path of truth, and it be comes im pos si ble for the the o ret i -
cally in clined ju rist to gain in sight into the true states of af fairs within the
ju rid i cal field of in ves ti ga tion. As long as at tempts are made, us ing tech ni -
cal fic tions, to pa per over the antinomies that emerge from the em ploy -
ment of con cepts in the sci ence of law that are unjuristically de fined, the
crit i cal, sci en tific con science is sti fled and it is im pos si ble to ar rive at a
self-critical in sight into this in de fen si ble way of pro ceed ing.
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